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EXCLUSIVE TO THE SPOTLIGHT


By Charlie O'Donald

Verl K. Speer, who was raised on a Kansas farm, has contributed a remarkable book to the patriotic movement in his "Pied Pipers of Babylon."

The key discovery of Dr. Speer is that Americans have become subject to a foreign system of law—essentially a form of the Roman civil law. This jurisdiction, he says, was imposed on our country by England. He contrasts this with the "other great system," the com-

"Common law," as Speer defines it, is based on reason and the immutable laws of God and nature. It is the law of conscience—and as such, it cannot be written, only written about.



REVOLUTION

One of the first things of interest this reviewer learned from "Pipers" was the cause of the American Revolution. It was not, as most people think, the tax on tea or "taxation without representation." Rather, as is mentioned in two separate places in the Declaration of Independence, it was England's attempt to subject Americans to the civil law.

To quote from the Declaration: King George III had "combined with others to subject us to a jurisdiction foreign to our constitution, and unacknowledged by our laws; giving his asset to acts of pretended legislation." And, at another point: "Nor have we been wanting in attentions to our British brethren. We have warned them from time to time of attempts by their legislation to extend an unwarrantable jurisdiction over us."



'ADMIRAL' COMES ASHORE

Once again today Americans are the victims of an attempt to force this foreign law on them, whether you call it the law of merchants, maritime law, or equity—slightly different variations taken by the civil law.

The importance of this little-publicized issue is highlighted by contrasting common law with maritime or admiralty law. Under common law, you have all your Constitutional rights. But when you are aboard a ship at sea, your captain is legally a dictator. You have no "rights"; you have only privileges conferred by the captain.

Today, says Speer, maritime law has come ashore and threatens to squeeze out all our rights.

How then have Americans been

tricked out of their common-law rights and into the admiralty courts, just as happened more than 200 years ago? Speer explains this in his book. Furthermore, he examines the principles applicable to the resolution of this dilemma, and how they may be invoked and implemented.

Among the topics covered in great detail by Speer are the "malady of paper money" and the powers of the jury to judge the facts and the law, and to nullify the law where necessary—that is, whenever the law is unjust. Also covered at length is the subject of land patents and alodial land title.

"Pipers" is a sizable book, running to more than 300 pages, and you should be forewarned that much of the content is heavy reading, with a lot of "legalese." But if you don't wish to strain your brain with the point-by-point discussion of the convoluted ramifications of the famous "Erie" case and suchlike, you can garner the gist of the book by applying some judicious skimming. Here Speer has helped the reader by highlighting the pearls and nuggets of information.

A word is necessary to explain the title of the book. "Babylon" is a worldwide corporate trust governed by the money power—the "Beast" of the Bible—the same conspiracy of bankers who are behind the imposition of an alien and unwarrantable jurisdiction on Americans

And the "Pied Pipers" reference is to the technique used to lure Americans into submission to this alien jurisdiction: a meretricious deceit. You are lured back into slavery by the supposed "benefits" the Establishment would confer on you, such as Social Security and convenient checking accounts.

This work will be of interest to all patriots who want to "come out of Babylon" and secure their freedom as our forefathers did.
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TO MY WIFE LUCILLE TH LOVE AND AFFECTION


PIED PIPERS OF BABYLON

"Knowledge will forever govern ignorance, and a people who mean to be their own governors must arm themselves with the power which knowledge gives."

James Madison

"My people are destroyed for lack of knowledge; because thou hast rejected knowledge, I will also reject thee, ...."

Hosea 4:6

"All the perplexities, confusion and distress in America arise not from defects in their constitution or confederation, not from a want of honor or virtue so much as downright ignorance of the nature of coin, credit, and circulation."

John Maame

"... The merchants were the powers of the earth, and their sorceries deceived all nations."

Revelation 18:23

"How has it happened that we have not hitherto once thought of humbly applying to the Father of Lights to illuminate our understanding?"

Benjamin Franklin, Constitutional Convention, June 28, 1787

"Come out of her (Babylon) Lest you partake of her sins and receive her plagues."

Revelation 18:4



PIED PIPERS OF BABYLON
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Part I: A Foreign And Unwarrantable Jurisdiction

Many reasons impelled the American colonists to separate from Great Britain, but the more obvious reasons were stated in the Declaration of Independence itself. Written in the style of a formal complaint or action at law, it contains a Declaration, a Bill of Particulars or Counts, and a prayer to the Supreme Judge of the Universe: The stated purpose of the Declaration was to assume, among the powers of the earth, the separate and equal station to which the Laws of Nature and the Laws of God entitle them. Out of respect for the opinions of mankind, they should declare the "causes" which impel them to the separation. The fundamental cause was mentioned twice:

He (King George) has combined with others to subject us to a jurisdiction foreign to our constitution, and unacknowledged by our laws; giving assent to their acts of pretended legislation .... and;

Nor have we been wanting in attentions to our British brethren. We have warned them from time-to-time of attempts by their legislature to extend an unwarrantable jurisdiction over us.

The "foreign" and "unwarrantable" jurisdiction was the fundamental cause of the separation, because the colonists knew that as long as this jurisdiction went unchallenged, all other obscenities complained of were perfectly legal. Until this jurisdiction was challenged and overturned, there was no lawful basis for redress of the acts complained of.

What then, was this unwarrantable and foreign jurisdiction? Nowhere in the Declaration is it specifically identified by name. Apparently the authors did not feel this was necessary, because they had previously done so in other declarations. In the Declaration of Rights of 1765, we find:

8th. That the Late act of Parliament, entitled "An act for granting and applying certain stamp duties, and other duties in the British colonies and plantations of America, etc.," by imposing taxes on the inhabitants of these colonies, and the said act, and several other acts, by extending the jurisdiction of the courts of

admiralty beyond its ancient limits, have a manifest tendency to subvert the rights and liberties of the colonists ....

Lastly, that is the indispensable duty of these colonies to the best of sovereigns, to the mother country, and to themselves ... to procure the repeal of the act for granting and applying certain stamp duties, of all clauses of any other acts of Parliament, whereby the jurisdiction of the admiralty is extended as aforesaid, and the other late acts for the restriction of the American Commerce. [Declaration of Rights in Congress, at New York, October, 19, 1765.]

And, in the Declaration of Rights of 1774, they said:

Whereas, since the close of the last war, the British Parliament claiming a power of right to bind the people of America, by statute, in all cases whatsoever, hath in some acts expressly imposed taxes on them, and in others, under various pretenses, but in fact for the purpose of raising revenue, hath imposed rates and duties payable in these colonies, established a board of commissioners with unconstitutional powers, and extended the jurisdiction of courts of admiralty, not only for collecting the said duties, but for the trial of causes merely arising within the body of a county...we cheerfully consent to the operation of such acts of the British Parliament, as are bona fide, restrained to the regulation of our external commerce, for the purpose of securing the commercial advantages of the whole empire to the mother country, and the commercial benefits of its respective members; excluding every idea of taxation, internal or external, for raising a revenue on the subjects in America, without their consent....

Resolved, N.C.D.5. That the respective colonies are entitled to the Common Law of England, and more especially to the great and inestimable privilege of being tried by their peers of the vicinage, according to the course of that Law. All and each of which the aforesaid deputies, in behalf of themselves and their constituents, do claim demand, and insist on, as their indubitable rights and liberities; which can not be legally taken from them, altered or abridged by

any power whatever, without their own consent,

The several acts (of King George) ... which impose duties for the purposes of raising a revenue in America, extend the powers of the admiralty courts beyond their ancient limits, deprive the American subject of trial by jury, ... and are subversive of American rights. [Declaration of Rights In Congress, at Philadelphia, October 14,1774.]

Just what is this law and jurisdiction of admiralty that was subversive of American rights? How can it be extended to encompass the trial of causes merely arising within the body of a county, when its ancient limits were confined to the sea, and its ancient boundaries were the "ebb and flow of the tide"? How can acts for imposing duties for purposes of raising a revenue serve as the vehicle for extending the powers of the Admiralty courts beyond these ancient limits? And, more importantly, what is the relevance of these questions to each and every one of us today?

Admiralty law encompasses all controversies arising out of acts done upon or relating to the sea (i.e., all subject matter that is maritime in nature) and questions of prize. Prize is that law dealing with war, and the spoils of war such as capture of ships, goods, materials, property both real and personal, etc..

Maritime law is that system of law which particularly relates to commerce and navigation. Admiralty/Maritime jurisdiction can attach merely because the subject matter falls within the scope of maritime law and as our founding fathers fully understood, you do not have to be on a ship in the middle of the sea to be under admiralty jurisdiction.

The jurisdiction of Admiralty depends, or ought to depend, as to contracts upon the subject matter, i.e., whether maritime or not, and as to torts, upon locality .... [De Lovic v. Boit, 2 Gall. 398]

The colonists understood the law regarding revenue causes, as it was subsequently stated by the U.S. Supreme Court in the Huntress case in 1840:

For more than a century before the formation of the constitution, that is, from the early part of the reign of Charles II, revenue causes had been heard and tried in the colonies by courts of Vice Admiralty. [The Huntress, Case No. 6, 914, 12 Fed. Cas. 984]

This is why revenue acts could be used to extend the jurisdiction of admiralty within the bodies of the counties. The more one's day to day personal transactions involve taxation, the more he is drawn into the jurisdiction of admiralty and out of the jurisdiction of Common Law. It is worthy of note that neither the Declaration of Independence, the Constitution, nor any subsequently enacted statute has modified the originally established jurisdictional boundaries over revenue causes in this country.

The colonists also understood the law relating to right of trial by jury, as subsequently stated by Justice Story in De Lovio v. Boit:


... the right of trial by jury ... is excluded in all cases of admiralty and maritime jurisdiction. [De Lovio v. Boit, supra]



Admiralty law grew and developed from the harsh realities and expedient measures required to survive at sea. It has very extensive jurisdiction of maritime causes, both civil and criminal. Because of its genesis, it contains a harsh set of rules and procedures where there is no right to trial by jury, no right to privacy, etc.. In other words, there are no rights under this jurisdiction - only privileges granted by the captain of the ship.

For instance, in the jurisdiction of admiralty, there is no such thing as a right not to be compelled to testify against yourself in a criminal case. However, the captain can, if he wishes, grant you the privilege against self-incrimination; There is no such thing as a right to use your property on the public highways, but the captain can grant you the privilege via license and registration, if he chooses; There is no such thing as a right to operate your own business, only a privilege allowed as long as you perform according to the captain's regulations.

Just before the Revolution, when common law was practiced in the colonies, the King's men came over to collect their taxes. They did not use common law, they applied admiralty law on the colonists. They arrested people, held star chamber proceedings, and totally denied access to common law rights by way of this "unwarrantable jurisdiction." Under this jurisdiction, all of the acts complained of are sanctioned: taxation without representation, denial of right to trial by jury, placing colonists on ships and sending them down to the British West Indies where many died of fever in the holds of those ships and very few returned, etc.. Yes, this unwarrantable jurisdiction was the cause of the revolt. All things that followed its imposition were the natural and predictable effects.

What is the Common Law that was denied to the colonists by this unwarrantable jurisdiction? Historically, this law came by way of the Tribes of Israel to the Anglo-Saxons in Northern Germany, thence to England by way of the Anglo-Saxons. It existed and ruled the land of England prior to the reign of William the Conqueror, commencing in the year 1066, when he conquered the Anglo-Saxons and interjected Roman Civil Law into English law. This mixture of common law and civil law is what modern day textbooks erroneously refer to as "the common law" - a ludicrous statement to anyone who understands the fundamental distinctions between these two totally different systems of law. Common law and civil law are, as J. Reuben Clark said, "as opposite as the poles," and are in constant ideological war against each other for the control of society.

When William the Conqueror took England in 1066, he subjugated all the Saxons to his rule. But there was one part of England that he was not able to take, that was London Town. The merchants had a wall built around it; they could bring supplies with ships up to the palace, and unload them - and William's soldiers could not take the city. The outcome was an independent City of London, governed under the merchants law; they called it "Lex Mercantoria." Today it is called "Law Merchant". And to this day, the law of merchants governs the City of London. This is the law, and its jurisdiction, that was imposed on the colonists that caused the revolt.

What we are going to examine in this work is how we have been tricked out of access to our common law rights and into the admiralty courts, just as it occurred over 200 years ago.

We will see that our heritage of freedom is a direct and proximate result of the Common Law, deriving its authority solely from Divine Providence and the Law of Nature.

We will examine the means our founding fathers gave us for the purpose of assuring access to this law in the Constitution itself.

We will see evidence that shows how certain portions of the Constitution, dealing with the jurisdiction of Admiralty/Maritime law, has been used to bar our access to the Common Law.

We will examine which laws are applicable to the resolution of this dilemma, and how they must be invoked and implemented.
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Part II: Building the Case

Our objective is to systematically present fact and law to enable the reader to build a winning case. The first step in building any case that has a chance of winning is to analyze the problem. A common pattern for doing this is to recognize a problem that needs answering, define the problem by stating it, reach a satisfactory judgment, and then defend our judgment.

In preparing our case, our legal research will be determined entirely by the facts of the case, for without provable facts, the law is meaningless. In marshalling our facts, we need to keep a few guiding principles in mind so we are not led astray. We must discount preconceptions and postpone judgments. We must observe for a purpose, know why we are observing and stick to relevant facts about the case. The case must be based on evidence, premises and inferences.

Man has a great propensity to concentrate on effects and treat them as cause. In so doing, he quite often mitigates undesireable effects which, in turn, leads him to believe he has properly and adequately marshalled his facts about the case and resolved the problem.

The key to causation is in the effects. This, for us is the known world. It has been wisely said: "If you would know the unknown, observe carefully the known."

So let us observe the known and, by a process of inference and extrapolation, apply what we know about the known to the unknown. When an unknown becomes known, we reiterate the process in our search for truth while continually checking and testing our premises.

By this process we will arrive at a CAUSE in keeping with the effect or effects. This should result in two prerequisites of the future in order to meet our objective: Correct orientation of the mind with Reality, and a new dimension of consciousness, knowledge to give us the power and wisdom to be our own governors.
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Part III: Theory of Cognitive Dissonance (TCD)

As computers go, the human brain is without parallel or parity, when compared to even the most sophisticated manmade computer. Nevertheless, it is a computer and like all computers, it can be programmed.

There is a theory known as the Theory of Cognitive Dissonance (TCD) which holds that the mind involuntarily rejects information not in line with previous thoughts and/or actions.

Leon Festinger may have been the first person to document the law of cognitive dissonance, but he was certainly not the first to observe it. Since the most ancient times, mind-controllers have been enticing free people into servitude (piping them on board, so to speak) by taking advantage of man's tendency to generate cognitive dissonance.

In his book, A THEORY OF COGNITIVE DISSONANCE, (Stanford University Press, 1957), Festinger says that new events or new information create an unpleasantness, a dissonance with existing knowledge, opinion, or cognition concerning behavior. When this happens, pressures naturally arise within the person to reduce the dissonance. Not reconciling the new information with the old, but reducing the dissonance.

Festinger further stated that strength of the pressures to reduce the dissonance is a function of the magnitude of the dissonance. Dissonance acts in the same way as a state of drive, need or tension. The greater the dissonance, the greater will be the intensity of the action to reduce the dissonance and the greater the avoidance of situations that would increase the dissonance.

A person can deal with the pressure generated by the dissonance by changing the old behavior to harmonize with information. But if the person is too committed to the old behavior and way of thinking, he simply rejects the new information. A simple "I don't believe it" thought or word is the easy cop out. For if you are unaware, you are unaware of being unaware.


CHAPTER II



THE COMMON LAW - YOUR BIRTHRIGHT

Part I: The Common Law

Introduction:

The Common Law is the law which cannot be written by man; it is mankind's conscience. (See Glossary definitions of "Common Law" and "Common Law Systems.") All of us have experienced instances when we are moved by deep human emotions: good or evil, love or hate, sadness or happiness, tragedy or comedy. Our emotions, however, are not allowed to soar on the wings of imagination. Common sense and reason contain them within the bounds we have set for ourselves. When the limits of reason are exceeded by our fellow human beings, we say they are unreasonable or irrational, with little regard for the reasons for this "irrationality." We "know" the truth from our own perspective, and we occasionally forget that truth is all-sided. If we could understand "Truth" from the varied perspectives of mankind, we would be able to understand the total sum of human reason and achieve the highest level of conscienceness. We would then possess understanding and knowledge of the Common Law of man. The Common Law is the process of human reasoning for the purpose of spiritual growth. It is man's communions with God and Nature, his guiding light. Common Law is "that" which is. It is the substance from which form is constructed. All too often this form is the barrier, or seeming barrier between man and nature. More understanding of that which is can dissolve the barrier. The late great scientist-biologist, Edward Sinnott wrote:

Life is the center where the material and spiritual forces of the universe seem to meet and be reconciled. Spirit is born in life.

Development of the Common Law: [A]



The Old Testament

The Common Law originated in the Laws of God and Nature. It is rooted in antiquity, a beautiful history of men becoming free. The words were coined from observations made within the Catholic Church of old England. These people had among them a common notion of an unwritten law expressed as conduct. They had rules enforced by a responsibility borne

by each person to know what was right or wrong and to apply that knowledge in their dealings with one another - a "common law." Its principles were nurtured, preserved, eventually set forth in our Declaration of Independence. The essence of the unwritten law, need not be put into print, as it was "written" explicit enough in the common knowledge of the sovereigns - the Freemen of America!

The ancestry of early English settlers can be traced through migration of the ten "lost" tribes of Israel described in the Old Testament. The principles and concepts found in these ancient documents give record of a new spirit in human affairs. Although the greater histories of Egyptian, Syrian, Assyrian and Phoenician kingships make the Hebrew kingship a mere incident, out of this history arose a moral and intellectual consequence [such as, "why do we do these things?"] of primary importance; and a system of law that made these consequences into a custom of the tribes.

Somewhere between the Nile and Euphrates rivers, there lived a group of Nomad tribes who had fled from cultured Egypt; a land where they could neither live as a group nor practice their spiritual beliefs. After a dramatic escape, they reached Kades in the desert. The name of their God was Yahweh, or Jehovah, which is as close as we can get because the name, a repetition of the verb "to be," or "eternal," has four consonants and no vowels, so no one really knows the pronunciation. The people were struggling between going on or returning to Egypt. Their struggles gave rise to events, which in turn led to words about these events, which finally became the books that form the Old Testament.

The Old Testament may be distinguished in three phases:


	under Judges, the dominant interest was common loyalty and the welfare of the nation, 2) under the Prophets, individual life and personal conscience were foremost, 3) after the second exile and there was a sense of fellowship with all men, the expectation of a deliverer was to be sent by God. However, this does not include the ten lost "tribes" of the first exile.



Phase 1, 1800-1200 B.C.: The basic laws expressing spiritual and moral life together were given to Moses by Yahweh and thence to the people; the Ten Commandments, one complete law with ten points; if one was broken, they were all broken in principle. The first three dealt with the vertical relationship to God; the last seven with the horizontal relationship to one's fellow Man.

Phase 2, 1200-1000 B.C.: After Moses's time, the tribes entered the fertile land of Canaan; it was a savage time, as the Old Testament clearly shows. Each tribe was assigned a specific area within the Land of Canan in which to dwell (Numbers 33: 54,55 and Chapters 34, 35, 36), their only bond being their relationship with their God and the common laws

with respect to this relationship. Because they were united by their spiritual beliefs in Yahweh and His laws there was a concern over "covenants," a word which implied fellowship between members of the tribe and specifically between the people and their God; they lived with faith, loyalty and goodness. To serve God meant to be kind to the oppressed, the widows and the orphans. At the same time, they began to take an interest in other people as having a conscience. Ultimately, "well-being" was not seen as material prosperity, but as goodness and justice.

Justice means that organized law had to exist; and it did exist as the explicit conscience of the people. In the law, the people encountered the Eternal.

This is your wisdom and your understanding in the sight of the nations which shall hear all these statutes, and say, "Surely this great nation is a wise and understanding people." For what nation is there so great who has God so nigh as the Lord our God is to us ... And what nation is there that has statutes and ordinances so righteous as all this law .... [Deut. 4:6-8]

The commandments of the law are,

not in heaven, that you should say, Who will go up for us to heaven, and bring it to us? But the word is very near you; it is in your mouth and in your heart. [Deut. 30:12-14]

The law supported the concept of responsibility not only to loved ones, but to neighbors. With such a concept in their midst, the people were unobstructed in ruling their own lives as they chose. Freedom, not yet existing elsewhere at that time, was possible.

Phase 3, 1000-587 B.C.: A high place was reached when the people became a kingdom. According to the ordinary laws of comparative religion, a State religion should have developed in which the Godhead was the personification of the State. But when Israel became a monarchy, Eternal Law became the God of king and nation; Life and religion were one. The passing on of God's law to England began with the Israelite migrations out of Assyria around 671 B.C.. In 740 B.C. the warring Assyrians invaded the Northern kingdom of Israel, with Samaria as its capital, and the tribes were subsequently swept off into captivity and utterly lost to history by 710 B.C. (II Kings 15:19-38 and Chapters 16,17,18) It will be of interest to find that they are not lost, thanks to Russian research in the nine-teenth century. They were held in captivity until the fall of

Assyria, around 605 B.C., then allowed to escape over the Caucasus mountains to the Steppes of Russia just north of the Black Sea. During the following centuries, it appears that at least three waves of these Isralite people migrated into Europe. The first of these was the Cimmerians or Celts, the second was the Scythinas, and the third was later to become known as the Anglo-Saxons.
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The Great Migrations

Tradition as well as historical sources indicate that the people who later became known as Anglo-Saxons were one of three major migrations which came from the vicinity of the Black Sea to Europe. Other migrations of lesser proportions occurred, but for our purposes these three deserve primary consideration. They are the Cimmerians (often referred to by their language indentification as Celts), the Scythians, and the Anglo-Saxons.

The Cimmerians or Celts: This group is identical with the Cimbri who attacked Rome and the "Cymry" from whom the Welsh claim descent. They are also the same people who settled Brittany and from whom the so-called "Brettons" of early English history emanated. These are also the ancestors of the Gaelic Scots and the Gaelic Irish. Many of the Cimmerians settled in Scandinavia when the climate was mild and far more attractive to new settlers than in our time.

The Scythians: Herodotus, the earliest Greek historian, described an ancient group of nomadic people whom he called "Scythians." They occupied the area from which the Cimmerians had departed. Both people were of the same basic culture and built mounds for their dead. It is by means of these mounds that we are able to trace the migrations of these people from the Crimea into Europe. The Cimmerians, Scythians and Anglo-Saxons were all mound builders, and we shall have more to say about this later. One branch of the Scythians was known as the Sakae. It is believed these are identical with the Saxons in Northern Germany with whom the Engles intermingled to form the Anglo-Saxons.

The Anglo-Saxons: The Saxons were already in northern Europe when they were conquered in the first century B.C. by a new migration of people called the Yngling or Engles, and the two people thereafter became known as the Anglo-Saxons (Engle-Saxons). It is therefore to the Engles or Yngling migration that we now turn our attention. Since this is the ancestral line of all Anglo-Saxon Americans, this migration is of particular interest.

The Yngling people originally occupied a large territory north of the Black Sea, then made their way through western Russia, across Gothic Germany, and finally settled in the

northwest corner of Europe which is now Jutland of continental Denmark.

The tremendous influence of the Yngling migration into northern Europe is borne out by the fact that their institutes and their fierce love of freedom and independence were impressed upon nearly every people with whom they came in contact. The "people's law" (common to all the people, hence the "common law") was universally accepted in Northern Europe. The early German tribes called themselves the "Deutsch," which means "The people."

Although the West German tribes as well as the Scandinavians retained many of their original institutes, these eventually became dominated by the concepts of the Roman Civil Law which acknowledged all power as emanating from the king or emperor. Fortunately, however, before this happened the institutes of freedom under the "people's common law" had been transplanted to England where it continued its development quite independent of Roman civil law in the continent.

Shortly after the Romans left the British Isles in the fourth century A.D., certain Celtic tribes invited the Engles, Saxons and Jutes (who had previously raided the east coast of England as pirates) to bring their bands over to England to help defeat other Celts. These Nordic tribes responded with exuberance but later refused to return home. They established permanent settlements in England and gradually imposed their power over whole regions formerly occupied by the Celts. In due time, the Danes decided their Anglo-Saxon cousins had such a good thing that they came over and conquered much of England. Thus, through these various invasions from Europe, the institutes of the Anglo-Saxons took root in the British Isles just in time to escape the full impact of the oppressive Roman civil law which was moving northward from Rome and Constantinople.

One of the most puzzling aspects of the institutes of the Anglo-Saxons (as well as the more ancient Cimmerian and Scythian cultures) is the fact that they are almost identical with many of the unique institutes of the Israelites in the Bible. How could this be? The answer has been found in the burial mounds of these people which are scattered from the Crimea to Sweden.

It will be recalled that in 922 B.C. the ten northern tribes of Israel broke off from the House of Judah to form a nation of their own. The Assyrians carried away these ten tribes and held them captive for over a century. However, when Assyria was conquered by Babylon at the battle of Carchemish in 605 B.C., the Israelites were able to escape and fled over the Caucasus mountains into the region of the Crimea and the prairie likeness of present day Russia. The Book of Tobit makes reference to Tobit, 721 B.C., a wealthy

Israelite of the northern tribe who advocates leaving Nineveh, the capitol of Assyria, and going to Medes which was close to this area. The burial mounds found in this area contain pottery, jewelry, trinkets and other artifacts which are "exactly similar" to those found in the mounds of Scandinavia. (Du Chaillu, The Viking Age, Vol. 1, p. 216, 299). And the burial grounds in the Crimea and surrounding area re-identified with the Israelites.

During the reign of the Tsars, Russian Archaeologists made extensive investigations into the mounds in the vicinity of the Crimea and the Kuban River. It is interesting that on the Crimean Peninsula there is a "Valley of Jehosaphat," and a place called "Israel's Fortress," which is surrounded by hundreds of these tombs.

The Russian Archaeological Society made extensive excavations into these mounds and unearthed a great many epitaphs, some of them going back to pre-Christian times. The inscriptions are in Hebrew and many of these were taken to the Museum of Leningrad. Here are examples:

I am Jehude, the son of Moses, the son of Juhudah the mighty, a man of the tribe of Naphtali, of the family of Shimli, who was carried captive in the captivity of Hoshea, king of Israel, with the tribe of Simeon, together with other tribes of Israel.

To one of the faithful in Israel, Abraham-ben-Mar-Sinchah of Kertch, in the year of our exile 682, which the envoys of the prince of Rosh Mesech came from Kou to our master Chazar, Prince David, from Halah, Habor and Gozan, to which places Tiglath Pilesar had exiled the sons of Reuben and Gad and the half Tribe of Manasseh, and permitted them to settle there, and from which they have been scattered throughout the entire East, even as far as China.

This is the grave of Buke, the son of Izchak (Isaac), the priest. May his rest be in Eden at the time of the deliverance of Israel. In the year 702 of the years of our Exile. Rabbi Moses Levi Died in the year 726 of our exile.

Zadok the Levite, son of Moses, died 4,000 after creation, 785 of our exile. (This refers to the Karaite era of the creation, which makes that event 3911 B.C.. So this last date would be 88-89 A.D.)

A summary of additional evidence identifying the mound builders of the Black Sea area with the Israelites of the Bible is presented in the "Utah Geneological and Historical Magazine," Vol. 25, pp. 6-10. Among other things it says:

Professor A.D. Chwolson examined, in the Museum of St. Petersburg (Leningrad) from 1823 to 1869, more than 700 tombstones and many tablets and other articles of historical value. He translated the contents of many of these which are readable and wrote sixteen or seventeen volumes with some illustrated pages, which are now in the Library of Moscow, appearing under various titles, such as Pamiatnike drevnei pismennosti (Memorials of Ancient Records), St. Petersburg, 1892, Vol. 84; Drevnia Pamiatniki (Ancient Monuments).

Only a few excerpts have been taken from these records of ancient Monuments and translated into the English language by Rev. Stern.

These archaelogical records are the most direct proofs of the origin of the people who settled in Southern Russia around the Black and Caspian seas; and many other archaeological proofs found in Scandinavia and along the Dnieper river clear up to the Baltic Sea, contain the records of a people, covering more than 1,600 years of their sojourn in this country, and eventual separation into new groups and tribes.

More or less authentic documents and convincing Russian authorities on history and exegesis have suggested that the ancient Russians came from the cities of the Medes and from Assyria; and that they and the Scandinavians were originally one people for nearly a thousand years, known then as the Sakei, or Sacae, Saakha-suni, Gaeth, Messagete, Vargians, or Northmen, also called "Rous" or Russ. For centuries there was a continuous common faith and belief among them and an exchange of ideas, as well as merchandise. Scandinavian Sagas and Russian bylines bear this out. (Russian Antiquities, Bk. 1, Copenhagen 1850). Many Dano-Norwegian Sagas have Russian origin. For example, the Saga or Orvard Odd. Archaeological discoveries and runic inscriptions on the memorial stones found in Sweden confirm this common history of the people. Another proof of the closeness of Scandinavian-Russian relationships is to be found in the great number of purely Russian proper names, the same as those which are generally to be read on the Russian monuments of the 3rd to 9th centuries of our era. deciphered among the

runic inscriptions and in various documents originating in the eastern provinces of Sweden:

According to Israelitish custom the tribes that occupied the great plains of what is now known as Russia, left many suggestive geographical names behind them. For instance, the four rivers that empty into the Black Sea were thus named, Don, Dan-jeper (now Dnieper). Danube (in Russian Donajets). On the Donajets, they built the city of Ishmail; straight north of the Caspian sea they built the great city of Samaria, named after the capital city of their nativity. They built the city of Kiev, which is called the mother of Russian cities and had many ancient monuments which bear record of its Israelitish origin. The Isle of Kertch was named after one of the princes or leaders.

The burial mounds of these people extend the length of Europe. In Sweden and along the Baltic they abound. In Tanum Parich, Bohuslon, alone there are more than 2,000 mounds, the largest being over 300 feet in circumference; in Uppsala nearly 600; at Ultona 700. The greatest number found in any one spot is east of the ancient Birka Bjorka where there are over 1,000 of them. It is possible to trace the migration of these ancient peoples from the Black Sea up the valley of the river Dnieper in Russia to the Baltic and thence to northern Germany and Scandinavia. Since they belong to the same people it is no wonder that those as far away as Sweden contain ceramics and jewelry very much like those which are found in the mounds along the Black Sea.
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A Society of Free Men

It seems particularly significant that the institutes of the Anglo-Saxons were of Israelite origin since this makes it possible to compare them with the institutes of Moses in the Bible.

The Israelites prided themselves in being free under God's law. The statutes given to Moses provided that every fifty years there should be a jubilee celebration to "Proclaim liberty throughout all the land unto ALL the inhabitants thereof." (Leviticus 25:10) No man was even allowed to subject himself to bonded indebtedness or servitude in excess of six years. In the seventh year he had to be set free: "If thou buy a Hebrew servant, six years he shall serve: and in the seventh year he shall go out free for nothing." (Exodus 21:2) It was a great offense against heaven to ignore this concept of individual

freedom among the Israelites. A thousand years after Moses, the Prophet Jeremiah declared: "Therefore, thus saith the Lord: Ye have not hearkened unto me, in proclaiming liberty, every one to his brother, and every many to his neighbor: behold, I proclaim a liberty for you, saith the Lord..." (Jeremiah 34:17)

A similar emphasis on the rights and liberties of the individual is found to be a fundamental belief of the Anglo-Saxons. (Our principal source of authority for the Anglo-Saxon culture will be the well-known historian, Dr. Colin Rhye Lovell of the University of Southern California who wrote ENGLISH CONSTITUTIONAL AND LEGAL HISTORY in 1962). A large segment of the Anglo-Saxon population became known as "Franks" or "Freemen" and Dr. Lovell points out that this emphasis on the freedom of the individual characterized the Anglo-Saxon culture when it was transplanted to England.

The social structure, while not rigid, had definite gradations. The bulk of the tribe, however, consisted of FREEMEN. All adult free males had the obligation of bearing arms and, therefore, the right to participate as EQUALS in the tribal assembly and to hold a share of the tribal land. [Lovell, p. 4]

British historian John Richard Green emphasizes the same point when he says, "the basis of their society was the freemen." (Green, A Short History of England, p.2)

In ancient Israel, all important decisions and appointments had to have the approval of the whole people. Moses tells us that he was required by the Lord to ask the people if they were willing to accept the laws that God would reveal to them. The idea was not merely to get a majority vote, but to have the universal "common consent" on the entire body. Here is what we read in Exodus 19: 7-8:

And Moses came and called for the elders of the people, and laid before their faces all these words which the Lord commanded him. And ALL THE PEOPLE answered together and said, All that the Lord hath spoken we will do.

The attitude of the Israelites toward the divine origin of their law is seen in hundreds of passages. The following are selected as representative:


Moses said:

These words the Lord spake unto all your assembly in the mount out of the midst of the fire, of the cloud, and of the thick darkness, with a great voice ... and he wrote them in two tables of stone, and delivered them unto me. [Deuteronomy 5:22]

Now these are the commandments, the statutes, and the judgments, which the Lord your God commanded (me) to teach you .... [Deuteronomy 6:1)]



Psalm 119 declares:

Thou are near, O Lord, and all thy commandments are truth .... My tongue shall speak of thy word: for all thy commandments are right-eousness. [verses 151 and 172]

This typifies the attitude of the Israelites concerning the divine origin of their law and it referred to all of the commandments of God whether they were moral precepts or civil statutes.

The Anglo-Saxons held a similar view of their law. Dr. Lovell writes:

To most Anglo-Saxons the law was either divinely inspired or the work of their ancestors, (Being) of such antiquity that it was unthinkable that it should be changed. Alfred the Great ... was one of the few rulers of the period who issued new laws, but he too regarded the body of traditional Anglo-Saxon law as sacred and God-Given. [English Constitutional and Legal History, p. 36]

A unique system of government existed among the Israelites. When Moses (who had no governmental training except the pattern he had observed among the Egyptians) was unable to cope with the governing of three million Israelites, the high priest, Jethro, instructed him to follow God's pattern of government. Jethro said to Moses:

The thing that thou doest is not good. Thou will surely wear away, both thou, and this people that is with thee: for this thing is too heavy for thee; thou are not able to perform it thyself alone. Hearken now unto my voice, I will give thee counsel, and God shall be with thee ... Thou shalt provide out of all the people able men, such as fear God, men of truth hating covetousness; and place such over them, to be rulers of THOUSANDS, and rulers of HUND-

REDS, rulers of FIFTIES, and rulers of TENS. [Exodus 18:17-21]

Moses later refers to the accomplishment of this assignment. He told the Israelites:

And I spake unto you at that time, saying I am not able to bear you myself alone .... Take you wise men, and understanding, and known among your tribes, and I will make them rulers over you.... So I took the chief of your tribes, wise men, and known, and made them heads over you, captains over THOUSANDS, and captains over HUNDREDS, and captains over FIFTIES, and captains over TENS, and officers among your tribes. [Deuteronomy 1:9-15]

One of the most interesting aspects of Anglo-Saxon society was a similar division into an ascending hiearcy of self-governing units:

The Tithing: It was so called because ten freeholders with their families composed one. It is said that they were all knit together in one society, and bound to the king for the peaceable behavior of each other. In each of these societies there was one chief or principal person, who, from his office, was called "Teothing man," and "TITHING MAN." [Black's Law Dictionary, under "Tithing"] The territory occupied by a tithing was referred to as a vill (later village).

The Tun (or town): Often referred to as an assembly of several vills and thereby comprising some fifty or so families.

The Hundred: This subdivision of the Saxon society consisted of "Ten tithings, or groups of ten families of freeholders or frankpledges. The hundred was governed by a high constable (called a hundredman), and had its own court; but its most remarkable feature was the corporate responsibility of the whole for the crimes or defaults of the individual members. The introduction of this plan of organization into England ... was probably known to the ancient German people, as we find the same thing established in the Frankish kingdom under

Clothaire, and in Denmark." [Black's Law Dictionary, under "Hundreds"]

The Shire: This was a division of the realm originally comprising approximately ten "hundreds" (a thousand) families which had their own court, their own judicial officer, and their own executive officer or chief. The judicial officer was called the shire-reff or sheriff and the executive officer was called the "earldorment" or "earl." [See English Constitutional and Legal History, pp. 28-29]

We have already seen how the Israelites were divided into groups of families with a judge or "captain" over each body of ten, fifty, a hundred, or a thousand families. Local self-government or the solving of problems within each group was therefore the pride and lifestyle of these people.

As Moses had been told:

and it shall be, that every GREAT matter they shall bring unto thee, but every SMALL matter they shall judge: so shall it be easier for thyself, and they shall bear the burden with thee. [Exodus 18:22]

In Deuteronomy 1:13 we learn that the groups themselves suggested to Moses the identity of the men they wanted to serve them as their captains or judges. Thereafter, "the hard causes they brought unto Moses, but every small matter they judged themselves." (Exodus 18:20) The system had one judge for every ten people. Moses would handle the hardest cases unresolved at lower levels.

Moses was promised that if he would inaugurate this system of local self-government the people would be able to "go to their place in peace" (Exodus 18:23), meaning that they would be satisfied because their problem had been handled. The reason usually put forth to justify the concentration of authority and the handling of all problems by the central government is the promise that it will be more "efficient" and therefore, more "economical." Experience demonstrates, however, that each problem should be handled on the level where it originates so that only the most profound and difficult problems filter up to the central authority. Otherwise, there is an inevitable clogging of government machinery to the point of total frustration both to the officials of the government and the long-suffering people. What turned out to be true and practical in the days of Moses is equally true today. The

more complex a people's way of life becomes the simpler must be the controlling machinery.
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A Common Law Jury of 12

Why a Common Law Jury of 12? This question is of such paramount importance that it should be gone into in some detail. As to the number twelve (12), this is probably best explained by DUNCOMB'S TRIALS PER PAIS (1665) Eighth ed., London (1776) page 92. An account of the number 12:

And first as to their (the jury's) number 12: and this number is no less esteemed by our law than by Holy Writ. If the twelve apostles on their twelve thrones must try us in our eternal state, good reason hath the law to appoint the number of twelve to try our temporal. The Tribes of Israel were twelve, the partiarchs were twelve, and Solomon's officers were twelve (I Kings IV 7). Therefore not only matters of fact were tried by twelve, but of ancient times twelve judges were to try matters in law, in the Exchequer Chamber there were twelve counsellors of state for matters of state; and he that wageth his law must have eleven others with him who believe he says true. And the law is so precise in this number of twelve, that if the trial be more or less, it is a mistrial.

It is apparent from a study of the ancient Common Law System, and the principles emodied therein, that it is amazingly similar and in some cases identical with the unique features of the Law of the Covenant concerning Moses on Mount Sinai. One or two of these provisions could be attributed to coincidence, but since the over-all pattern is virtually the same, it is nearly impossible to escape the conclusion that the Common Law System is rooted in the substance of statutes of ancient Israel.

The Essence And Science Of The Common Law: [B]

Common Law is the law of conscience - nothing more. All other attributes properly associated with "the common law" are, in reality, referring to a system devised by man for the sole purpose of allowing and encouraging this law of conscience to flourish. The common law jury of twelve, knowingly and intelligently exercising its rights and duties, is the cornerstone of this system of common law.

The science of Common law is the science of God's Laws -Natural law and justice. Its essence is the golden rule: It is the science of peace; and the only science of peace; since it is the science alone which can tell us on what conditions mankind can live in peace, or ought to live in peace, with each other.

These conditions are simply these: first, that each man shall do towards every other all that justice requires him to do; and, for example, that he shall pay his debts, that he shall return borrowed or stolen property to its owner, and that he shall make a reparation for any injury he may have done to the person or property of another.

The second condition is, that each man shall abstain from doing to another anything which justice forbids him to do; as, for example, that he shall abstain from committing theft, robbery, arson, murder, or any other crime against the person or property of another.

The ancient maxim makes the sum of a man's legal duty to his fellow men to be simply this: "to live honestly, to hurt no one, to give to everyone his due."

This entire maxim is really expressed in the single words, to live honestly; since to live honestly is to hurt no one, and give to everyone his due. [The Science of Justice and Natural Law Contrasted with Legislation, by Lysander Spooner.]

Part II: The Common Law Jury - Its Rights, Duties and Purposes

Selected Excerpts From Lysander Spooner's "Essay On Trial By Jury": [C]

For more than six hundred years - that is, since Magna Carta, in 1215 - there has been no clearer principle of English or American constitutional law, than that, in criminal cases, it is not only the right and duty of juries to judge what are the facts, what is the law, and what was the moral intent of the accused; but that it is also their right, and their primary and paramount duty, to judge of the justice of the law, and to hold all laws invalid, that are, in their opinion, unjust or oppressive, and all

persons guiltless in violating, or resisting the execution of, such laws.

Unless such be the right and duty of jurors, it is plain that, instead of juries being a "palladium of liberty" - a barrier against the tyranny and oppression of the government - they are really mere tools in its hands, for carrying into execution any injustice and oppression it may desire to have executed.

But for their right to judge of the law, and the justice of the law, juries would be no protection to an accused person, even as to matters of fact; for, if the government can dictate to a jury any law whatever, in a criminal case, it can certainly dictate to them the laws of evidence. That is, it can dictate what evidence is admissible, and what inadmissible, and also what force or weight is to be given to the evidence admitted. And if the government can thus dictate to a jury the laws of evidence, it can not only make it necessary for them to convict on a partial exhibition of the evidence rightfully pertaining to the case, but it can even require them to convict on any evidence whatever that it pleases to offer them.

That the rights and duties of jurors must necessarily be such as are here claimed for them will be evident when it is considered what the trial by jury is and what is its object.

The trial by jury, then, is a trial by country - that is, by the people - as distinguished from a trial by the government.

It was anciently called "trial per pais" that is, "Trial by the country." And now, in every criminal trial, the jury are told that the accused 'has, for trial, put himself upon the country; which country you (the jury) are.

The object of this trial "by the country," or by the people, in preference to a trial by the government, is to guard against every species of oppression by the government. In order to effect this end, it is indispensable that the people, or "the country," judge of and determine their own liberties against the government; instead of the government's judging of and determining its own powers over the people. How is it possible that juries can do anything to protect the liberties of the people against the

government, if they are not allowed to determine what those liberties are?

Any government, that is its own judge of, and determines authoritatively for the people, what are its own powers over the people, is an absolute government of course. It has all the powers that it chooses to exercise. There is no other - or at least no more accurate - definition of a despotism than this.

On the other hand, any people, that judge of, and determine authoritatively for the government, what are their own liberties against the government, of course retain all the liberties they wish to enjoy. And this is freedom. At least, it is freedom to them; because, although it may be theroetically imperfect, it, nevertheless, corresponds to their highest notions of freedom.

It is supposed that, if twelve men be taken, by lot, from the mass of the people, without the possibility of any previous knowledge, choice, or selection of them on the part of the government, the jury will be a fair epitome of "The country" at large, and not merely of the party or faction that sustain the measures of the government; that substantially all classes of opinions, prevailing among the people, will be represented in the jury; and especially that the opponents of the government, (if the government have any opponents), will be represented there, as well as its friends; that the classes, who are oppressed by the laws of the government, (if any are thus oppressed,) will have their representatives in the jury, as well as those classes, who take sides with the oppressor - that is, with the government.

It is fairly presumable that such a tribunal will agree to no conviction except such as sub-

stantially the whole country would agree to, if they were present, taking part in the trial. A trial by such a tribunal is, therefore, in effect, "a trial by the country." In its results it probably comes as near to a trial by the whole country, as any trial that it is practicable to have, without too great inconvenience and expense. And as unanimity is required for a conviction, it follows that no one can be convicted, except for the violation of such laws as substantially the whole country wish to have maintained. The government can enforce none of its laws, (by punishing offenders, through the verdicts of juries,) except such as substantially the whole people wish to have enforced. The government, therefore, consistently with the trial by jury, can exercise no powers over the people, (or, what is the same thing, over the accused person, who represents the rights of the people), except such as substantially the whole people of the country consent that it may exercise. In such a trial, therefore, "the country." or the people, judge of and determine their own liberties against the government, instead of the government's judging of and determining its own powers over the people.

But all this "Trial by the country" would be no trial at all "By the country," but only a trial by the government, if the government could either declare who may, and who may not, be jurors, or could dictate to the jury anything whatever, either of law or evidence, that is of the essence of the trial.

If the government may decide who may, and who may not, be jurors, it will of course select only its partisans, and those friendly to its measures. It may not only prescribe who may, and who may not, be elgible to be drawn as jurors; but it may also question each person drawn as a juror, as to his sentiments in regard to the particular law involved in each trial, before suffering him to be sworn on the panel; and exclude him if he be found unfavorable to the maintenance of such a law.

To show that this supposition is not an extravagant one, it may be mentioned that courts have repeatedly questioned jurors to ascertain whether they were prejudiced against the government - that is, whether they were in favor of, or opposed to, such laws of the government as

were to be put in issue in the pending trial. This was done (in 1851) in the United States District Court for the District of Massachusetts, by Peleg Sprague, the United States district judge, in empaneling three separate juries for the trials of Scott, Hayden, and Morris, charged with having aided in the rescue of a fugitive slave from the custody of the United States deputy marshal. This judge caused the following question to be propounded to all the jurors separately; and those who answered unfavorably for the purposes of the government, were excluded from the panel.

Do you hold any opinions upon the subject of the Fugitive Slave Law, so called, which will induce you to refuse to convict a person indicted under it, if the facts set forth in the indictment, and constituting the offence are proved against him, and the court direct you that the law is constitutional?

A similar question was soon afterwards propounded to the persons drawn as jurors in the United States Circuit Court for the District of Massachusetts, by Benjamin R. Curtis, one of the Justices of the Supreme Court of the United States, in empaneling a jury for the trial of the aforesaid Morris on the charge before mentioned; and those who did not answer the question favorably for the government were again excluded from the panel.

The only principle upon which these questions are asked, is this - that no man shall be allowed to serve as juror, unless he be ready to enforce any enactment of the government, however cruel or tyranical it may be.

What is such a jury good for, as a protection against the tyranny of the government? A jury like that is palpably nothing but a mere tool of oppression in the hands of the government. A trial by such a jury is really a trial by the government itself - and not a trial by the country - because it is a trial only by men specially selected by the government for their readiness to enforce its own tyranical measures.

So, also, if the government may dictate to the jury what laws they are to enforce, it is no longer a "trial by the country," but a trial by the government; because the jury then try the accused, not by any standard of their own - not by their own judgments of their rightful lib-

erties - but by a standard dictated to them by the government. And the standard, thus dictated by the government becomes the measure of the people's liberties. If the government dictate the standard of trial, it of course dictates the results of the trial. And such a trial is no trial by the country, but only a trial by the government; and in it the government determines what are its own powers over the people, instead of the people's determining what are their own liberties against the government. In short, if the jury have no right to judge of the justice of a law of the government, they plainly can do nothing to protect the people against the oppressions of the government; for there are no oppressions which the government may not authorize by law.

The jury are also to judge whether the laws are rightly expounded to them by the court. Unless they judge on this point, they do nothing to protect their liberties against the oppressions that are capable of being practised under cover of a corrupt exposition of the laws. If the judiciary can authoritatively dictate to a jury any exposition of the law, they can dictate to them the law itself, and such laws as they please; because laws are, in practice, one thing or another, according as they are expounded. [An Essay On The Trial By Jury by Lysander Spooner.]

A word to the wise, however: These rights, duties and purposes only apply to a Jury functioning within the Jurisdiction of the Common Law. Juries functioning within the Jurisdictions of Equity or Admiralty/Maritime are merely advisory — and have none of the rights, duties and purposes described above.

Common Law Jury Mullification - A Right and Duty at Common Law: [D]

The history of DUE PROCESS is essentially the history of the common law jury. Lysander Spooner did humanity a great service in laying down the historical foundations of Trial by Jury. As Spooner saw it, the jury, as a democratic institution, was being substituted by the summary jurisdiction of the Chancellor, the King's Conscience.

Alan W. Scheflin, an Associate Professor of Law at Georgetown University, has continued the fine work initiated by Spooner in JURY NULLIFICATION - THE RIGHT TO SAY NO. Following are excerpts from this work:

Only one of the countless historical trials held at the Old Bailey in London is commemorated by a memorial. In the present building on a plaque near Court No. 5 are inscribed these words:

Near this site William Penn and William Mead were tried in 1670 for pleading to an unlawful assembly in Gracechurch Street.

This tablet commomorates the courage and endurance of the Jury. Thomas Vere, Edward Bushell and ten others who refused to give a verdict against them, although they were locked up without food for two nights and were fined for their final verdict of Not Guilty.

The case of these jurymen was reviewed on a Writ of Habeas Corpus and Chief Justice Vaughan delivered the opinion of the court which established the Right of Juries to give their verdict according to their conviction.

All of the jurors in that celebrated case were fined and jailed until they paid their fines in full. Four of them spent months in prison and all were locked up without meat, drink, fire and tobacco for three days in an attempt to force them to change their verdict. Their courage, fortitude and dedication to the spirit of liberty has been institutionalized in our legal system under the doctrine of jury nullification.

According to this doctrine, the jurors have the inherent right to set aside the instructions of the judge and to reach a verdict of acquittal based upon their own consciences, and the defendant has the right to have the jury so instructed. The jury nullification concept did not develop as a pure question but instead was intermixed with other issues. Thus, some of the ensuing discussion deals with the right of the jury to decide questions of law as well as of fact. This issue raises the question of whether the jury can rule on the constitutionality of statutes for the sake of them. However, the jury nullification concept advanced here is the right of the jury to be told by the judge that they may refuse to apply the law, as it is given to them by the judge, to the defendant if in good conscience they believe that the defendant should be acquitted.

There was a time when "conscience" played a legally recognized and significant role in jury deliberations. Lord Hale, discussing the function of the jury in 1665, stressed the fact that "... it is the conscience of the jury, that

must pronounce the prisoner guilty or not guilty." In 1680, Sir John Hawles defended the right of jurors to judge both law and fact in a criminal case:

To say that they are not at all to meddle with, or have respect to, law in giving their verdicts, is not only a false position, and contradicted by every day's experience; but also a very dangerous and pernicious one; tending to defeat the principal end of the institution of juries, and so subtly to undermine that which was too strong to be battered down.

The increased use by the English government of prosecutions for seditious libel in the 18th century as a means of silencing political foes gave rise to a great debate as to the extent to the role of juries in those cases. D. Under the law of libel as it then existed, truth was not a defense. In addition, judges left to the jury only the issue of whether there was a publication by the defendant. With this view of the power of the jury, prosecutions for seditious libel provided an excellent device for repression of dissent. With an agreeable, or at least neutral, judge, with truth not a defense, and with a jury rubber-stamping the fact of publication, which was usually not contested by the defendant anyway, convictions were routine. Were it not for some courageous jurors who were willing to put their lives on the line and decide political cases upon their own consciences, the law of seditious libel might have prevented the birth of our constitutional Republic by silencing all voices raised in protest. Certainly freedom of speech and press would only have meant the inalienable right to publicly agree with the government.

Consider the courage of the jury that tried William Penn. D. Penn and Mead were indicted in 1670 for preaching before an unlawful assembly. After hearing the evidence, the jury retired to consider its verdict. Within an hour and a half, eight jurors returned to convict but four refused to return to court until ordered to do so. The jury was threatened by the court and sent back for further deliberations. When they returned they found Penn guilty of speaking at Gracechurch Street but refused to say whether he had been addressing an unlawful assembly. Sent back again, they returned with a verdict of not guilty for Mead and guilty of preaching to an assembly for Penn. The Recorder then addressed them:

Gentlemen, you shall not be dismissed til we have a verdict that the court will accept; and you shall be locked up, without meat, drink,

fire, and tobacco; you shall not think thus to abuse the court; we will have a verdict by the help of God, or you shall starve for it.

Penn: My jury, who are my judges, ought not to be thus menaced; their verdict should be free, and not compelled; the bench ought to wait upon them, but not forestall them. I do desire that justice may be done me, and that the arbitrary resolves of the bench may not be made the measure of my jury's verdict.

Recorder: Stop that prating fellow's mouth, or put him out of the court.

Once again the jury was sent out and once again they returned with the same verdict. After threats by the court failed to move them, Penn spoke up:

Penn: It is intolerable that the jury should be thus menaced: is this according to the fundamental laws? Are not they my proper judges by the Great Charter of England? What hope is there of ever having justice done, when juries are threatened, and their verdicts rejected? I am concerned to speak, and grieved to see such arbitrary proceedings. Did not the lieutenant of the Tower render one of them worse than a felon? And do you not plainly seem to condem such for factious fellows, who answer not your ends? Unhappy are those juries who are threatened to be fined, and starved, and ruined, if they give not in verdicts contrary to their consciences.

Recorder: My Lord, you must take a course with that same fellow.

Mayor: Stop his mouth; gaoler, bring fetters, and stake him to the ground.

Penn: Do your pleasure, I matter not your fetters.

Recorder: Till now I never understood the reason of the policy and prudence of the Spaniards, in suffering the inquisition among them; and certainly it will never be well with us, till something like unto the Spanish Inquisition be in England.

When the jury was ordered to retire one more time, Bushell, the foreman, objected by saying: "We have given in our verdict, and we all agreed to it; and if we give in another, it will be a force upon us to save our lives." Nevertheless, they ultimately acquitted both defendants even though the Court polled them individually.

Recorder: I am sorry, gentlemen, you have followed your own judgments and opinions, rather than the good and wholesome advice which was given you; God keep my life out of your hands; but for this the court fines you 40 markes a man; and imprisonment till paid.

Upon this Penn came forward, and said:

I demand my liberty, being freed by the jury.

Mayor: No, you are in for your fines.

Penn: Fines, for what?

Mayor: For contempt of Court.

Upon a habeas corpus petition for release from prison. Bushell and his fellow jurors were vindicated by a decision concurred in by all of the judges of England, except one, abolishing the practice of punishing juries for their verdicts. D. Chief Justice Vaughan of the Court of Common Pleas made it clear that:

They (the jury) resolve both law and fact complicately, and not the fact by itself; so as though they answer not singly to the question of what is the law, yet they determine the law in all matters, where it is joined and tried in the principle case, but where the verdict is special.

Vaughan felt that if the jury returned a verdict contrary to their consciences they would be in violation of their oaths:

A man cannot see by another's eye, nor hear by another's ear; no more can a man conclude or infer the thing to be resolved by another's understanding or reasoning; and though the verdict be right the jury give, yet they, not being assured it is so from their own understanding, are forsworn, at least from conscience.

The Penn and Mead jury stand as a hallmark of a common law jury exercising its rights and performing its duties; a popular check on governmental tyranny and judicial servility.

Continuing this development, over a century later in 1783, was the case of William Davis Shipley, Dean of St. Asaph's. Shipley was charged with seditious libel. His attorney, Thomas Erskine, in a brilliant summation to the jury, argued that the rulings of the court (that the jury could not consider justification but could only decide whether there was in fact a publication, as to which there was no dispute) should not be obeyed:

They therefore call upon you to pronounce that guilt, which they forbid you to examine into. Thus without inquiry into the only circumstance which can constitute guilt, and without meaning to find the defendant guilty, you may be seduced into a judgment which your consciences may revolt at, and your speech to the world deny - I shall not agree that you are therefore bound to find the defendant guilty unless you think so likewise. [Dean of St. Asaph's Case, 21 HOWELL'S 847 (1783).]

Erskine's position became the law of the land nine years later when Fox's Libel Act gave the jury the authority to decide questions of both law and fact.

As new attempts to control jury verdicts developed, greater acts of conscience were demanded. Three trials of William Hone were held on three consecutive days in December, 1817, for publication of three works alleged to be blasphemous and libelous. D. Three times, three different juries refused to convict despite the Court's instructions. One juror during the first trial openly challenged the judge's ruling that a certain item of evidence was irrelevant. A juror in the third trial stated that he was prepared to die, if need be, "rather than pronounce a man 'guilty' who was manifestly persecuted, not for blasphemy or sedition, but for exposing abuses which were eating into the very heart of the nation."

In the British colonies, the role of the jury in criminal trials underwent similar development. A New York jury in 1735, at the urging of Andrew Hamilton, generally considered to be the foremost lawyer in the Colonies, gave John Peter Zenger his freedom by saying "no" to governmental repression of dissent. Zenger was the only printer in New York who would print material not authorized by the British mayor. He published the New York Weekly Journal, a newspaper designed to expose some of the corruption among government officials. All of the articles in the papers were unsigned; the only name on the paper was that of its printer, Zenger. Although a grand jury convened by the government refused to indict Zenger, he was arrested and charged by information
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CHAPTER III



AUTHORIZED JURISDICTIONS IN AMERICAN JURISPRUDENCE

Part I: The Concept Of Jurisdiction

Introduction:

There is a wide range of definitions of the word "jurisdiction" as applied in our courts. We here are not only interested in the term as a simple determinant of whether a court has the power to hear and decide a particular cause, but also in how it is required to proceed when it has the right to hear and decide. For California jurisdiction this is well summarized in Whitkins Jurisprudence:

Jurisdiction is often defined as "the power to hear and determine" the cause.

In the sense ... in which the term ordinarily is used jurisdiction may be concisely stated to be the right to adjudicate concerning the subject matter in a given case.

It is in truth the power to do both or either - to hear without determining or to determine without hearing.

Lack of jurisdiction in its most fundamental or strict sense means an entire absence of power to hear or determine the case, an absence of authority over the subject matter or the parties.

The jurisdiction sufficient to sustain a record is jurisdiction over the cause, over the parties, and over the thing, when a specific thing is the subject of the judgment. ...

The foregoing definition, though traditional and not incorrect, is of little value in the solution of problems involving a court's power. It is now recognized that the term "jurisdiction" does not have a single, fixed meaning, but has different meanings in different situations. The practical approach to the subject, therefore, is by classification rather than definition; i.e., the scope and meaning of the term will best be discovered by an examination of the situations in which problems of jurisdiction are involved. As the court observed in the Abelleira case, ...

The term, used continuously in a variety of situations, has so many different meanings that no single statement can

be entirely satisfactory as a definition. At best it is possible to give the principal illustrations of the situations in which it may be applied, and then to consider whether the present case falls within one of the classifications. [17 C.2d 287.]

The Abelleira opinion sums up the matter as follows: "The concept of jurisdiction embraces a large number of ideas of similar character, some fundamental to the nature of any judicial system, some derived from the requirement of due process, some determined by the constitutional or statutory structure of a particular court, and some based upon mere procedural rules originally devised for convenience and efficiency, and by precedent made mandatory and jurisdictional ... And, as a practical matter, accuracy in definition is neither common nor necessary. Though confusion and uncertainty in statement are frequent, there is a surprising uniformity in the application of the doctrine by the courts, so that sound principles may be deduced from the established law by marshalling the cases and their holdings in this field." [1 Whitkin 527]

Nature Of Jurisdiction Of Subject Matter:

Jurisdiction of the subject matter is sometimes referred to as jurisdiction "in the fundamental or strict sense," or the "power to hear or determine the case."

For subject matter jurisdiction there must be jurisdiction of the state, and jurisdiction of the court over the amount in controversy or the type of case.

But even when these elements are present, there may be certain basic defects in the proceeding which deprive the court of power to determine it. In Californa, particularly in recent years, there has been a considerable expansion of this class of fundamental "jurisdictional defenses." Some are a result of the broadened concept of constitutional due process of law, and some are a result of attributing greater importance to statutory procedural requirements or limitations on the power of the courts. This development has been aided by the fact that many of the cases involved direct attack on the proceedings by writs of prohibition or certiorari, rather than collateral attack. [1 Whitkin 534]

The term is also used to describe the range of power to apply remedies in various fields of substantive law, such as the following:

(a) "Equity Jurisdiction." In California, the distribution of jurisdiction among the superior and inferior courts makes jurisdiction in equity relate to the competency of the court (subject matter jurisdiction), and, even where

the court is competent, an equitable remedy granted on an insufficient showing may be considered "in excess of jurisdiction..."

(b) "Probate Jurisdiction." Though the phrase is sometimes used to refer to the substantitive law governing probate of wills and administration of estates, it also may relate to the competency of the probate court to hear probate matters, or to the limitations on the power of the probate court to act in proceedings over which it has subject matter jurisdiction. [1] Whitkin 527]



Concurrent Jurisdiction With State Courts:

In some instances a federal statute creating a right of action expressly gives concurrent jurisdiction to federal and state courts to enforce the right. Illustrations are relatively few, but include the following types of cases:


	(1) Naturalization proceedings. (8 U.S.C., Sec. 701; see 3 Summary, Constitutional Law, Sec. 50.)

	(2) Actions under Federal Employers' Liability Act. (45 U.S.C., Sec. 56; see 2 Summary, Workmen's Compensation, Sec. 26.)

	(3) Action on bonds executed under federal law. (28 U.S.C., Sec. 1352.)

	(4) ADMIRALTY EXCEPTION. The exclusive grant of admiralty jurisdiction to the federal court contains an exception formerly phrased as follows: "saving to suitors in all cases the right of a common-law remedy where the common law is competent to give it." (28 U.S.C., Title 1333.)



It was subsequently revised so as to save "all other remedies to which they are otherwise entitled," THUS ELIMINATING ANY POSSIBLE OBJECTION TO AN "EQUITABLE," AS DISTINGUISHED FROM A "COMMON LAW" REMEDY. [Cal Jur III, Jurisdiction Sec. 56.]

... State tribunals ... have concurrent jurisdiction with the Federal District Courts over maritime cases.

Whether a civil case is "of Admiralty or Maritime jurisdiction" depends upon the nature of the transaction giving rise to it if the claim is in contract, and upon the locality if the claim is in tort.

... A right sanctioned by the maritime law may be enforced through any appropriate remedy recognized at common law. Thus the state must follow the substantive maritime law, although it can enforce such law through any common-law remedy. Accordingly, the State has jurisdiction to entertain proceedings in personam against one who has

violated a maritime contract or committed a maritime tort, since common-law courts have traditionally entertained such proceedings.

A State court has jurisdiction where the suit is in personam against an individual, auxiliary attachment against a particular thing or against the property of the defendant in general. [Cal Practice, Volume 2, Part 1, Section 8:183]

Generally, the State courts have concurrent jurisdiction with the Federal courts in federal civil matters, unless the United States Constitution or an act of Congress provides otherwise. Federal and State courts are expressly given concurrent jurisdiction in some matters by federal statute, including ... LIABILITY ACT ACTIONS [Cal Practice, Volume 2, Part 1, Section 8:184]

The General Principle is that Jurisdiction Cannot be Conferred by Consent.

The very nature of subject matter jurisdiction, as a required element distinct from that of jurisdiction of the parties, indicates that it cannot be conferred by consent, waiver or estoppel. ...

Neither a party, nor both parties, can vest a court with a jurisdiction to which it is a stranger. [Cal Jur III, Jurisdiction, Sec 10]

Jurisdiction Created By Interpretation Or Acquiescence:

Although the three primary classifications of jurisdiction which interest us here (Admiralty, Equity and Law) are susceptible to precise definition and subject to precise rules of procedure, it appears that neglecting to define them or to require that the courts observe them precisely can create new or uncontrollable situations. It is well known, that if a court follows incorrect rules of procedure, it may constitute reversible error and this safeguard may be lost by failing to raise and argue the question in the court below.

There are several California cases in which, by acquiescence or a liberal construction of legal acts, jurisdiction was, for all practical purposes, actually created, i.e., conferred on a court which did not otherwise have it.

Hartnett v. Hull, illustrates one situation. Plaintiff filed a complaint in the justice court (then limited to $300), on a bill with various items, one of which was $107.66 due on a note, and this brought the total to over $300. After judgment for plaintiff, defendant raised the jurisdictional objection by appeal to the superior court, which refused to dismiss the action. Held, the refusal was

proper because the complaint was uncertain as to whether the $107.66 was claimed as principal (part of amount in controversy) or interest (excluded from computation). Where:

all parties to the action apparently adopt and acquiesce in an interpretation that sustains the jurisdiction of the court as to the subject matter of the action, the losing party in such court should not be allowed upon appeal for the first time to insist upon a different interpretation of the pleading — one that will oust the court of its jurisdiction. [(1912) 19 C.A. 91,94; 124 p. 885]

A similar attitude appears in Holbrook v. Phelan. Plaintiff sought equitable relief beyond the jurisdiction of the municipal court, was awarded only a money judgment, and appealed. Held, the denial of equitable relief was correct, but the money judgment should stand. The trial court entirely lacked jurisdiction over the action, which was equitable in nature:

but no appeal being taken by defendants, we cannot reverse the judgment against defendants. [(1931) 121 C.A. Supp. 781, 6 P. 2d 356].

Thus, lack of jurisdiction of the subject matter, usually deemed so fundamental a defect as to open the judgment to collateral attack was here considered merely an error.

Part II: Article III, United States Constitution And The Judiciary Act Of 1789

Three Jurisdictions:

The various jurisdictions of the United States, Constitutional, Courts are specified in Article III, Section 2, of the United States Constitution:

The judicial power shall extend to all cases in law and equity, arising under this Constitution, the laws of the United States, and Treaties made, or which shall be made, under their authority; to all cases affecting Ambassadors, other public Ministers and Consuls; to all cases of Admiralty and maritime jurisdiction; ....

Congress further defined these jurisdictions, in terms of prescribed modes and proceedings, in the Judiciary Act of 1789. Section 9 of this Act dealt with equity, admiralty and maritime jurisdictions of our courts. Congress said that:

The forms and modes of proceeding in causes of equity and of admiralty and maritime jurisdiction shall be "according to the course of Civil Law."

Section 34 dealt exclusively with the Common Law jurisdiction of the federal courts wherein Congress said:

That the laws of the several states, except where the Constitution, treaties or statutes of the United States shall otherwise require or provide, shall be regarded as rules of decision in trials at Common Law in the courts of the United States in cases where they apply.

By Congressional action in 1792, the form and modes of proceeding in such cases were directed to be:

According to the principles, rules and usages which belong to courts of equity and to courts of Admiralty, respectively, as contradistinguished from courts of common law.

Thus, in 1792, Congress recognized three separate and distinct jurisdictions of courts created pursuant to the authority granted in Article III, Section 2, of the Constitution. There are only three jurisdictions, no more!

Those (courts) established under the specific power given in section 2 of article 3 are called constitutional courts. They share in the exercise of the judicial power defined in that section, can be invested with no other-jurisdiction, ... [Ex Parte Bakelite Corporation, 279 U.S. 438 (1929)]

In defining the meaning of the phrase "common law" as used in the seventh amendment to the Constitution, Justice Story said that the phrase "common law" found in this clause is used in contradistinction to "equity and admiralty and maritime jurisprudence." [Parsons v Bedford, 28 U.S. 452, 3 Pet. 452, 7 L. Ed. 732]. These fundamental distinctions are:

It is well known that in civil causes in courts of equity and admiralty, juries do not intervene, and that courts of equity use the trial by jury only in extraordinary cases to inform the conscience of the court. When, therefore, we find the amendment requires that the right of trial by jury shall be preserved in suits at common law, the natural conclusion is that this distinction was present in the minds of the framers of the amendment. By common law they meant what the Constitution denominated in the third article law; not merely suits which the common law recognized among its old and settled pro- cedings but suits in which legal rights were to be ascertained and determined in contradistinction to those where equitable remedies were administered, or where, as IN THE ADMIRALTY, A MIXTURE OF PUBLIC LAW AND MARITIME LAW AND EQUITY WERE OFTEN FOUND IN THE SAME SUIT. [Klever v. Seawall, Ohio, 65 F. 393, 395; 12 C.C.A. 661]

The Supreme Court analyzed these two sections of the Judiciary Act, Sections 9 and 34, in the Huntress case in 1840. This case was a libel in personnam against the owners of the steamship Huntress, in which the Court said:

In these, and an analagous cases, the only question that can be considered as an open one is, whether they come within that clause of the constitution which says, the judicial power of the United States shall extend to "all causes of admiralty and maritime jurisdiction." If they do, then the original cognizance of them is by the Ninth section of the Judiciary Act, given to the district court. ...

The argument, that this clause is controlled by the seventh amendment, which secures the right of trial by jury in all suits at Common Law, where the value in controversy exceeds twenty dollars, has no application to the constitutional grant; because these are not suits at common law; [The Huntress, Case No. 6,914, 12 Fed. Cas. 984]

And in the De Lovio case, Justice Story said:

And the ground is made stronger by the consideration, that the right of trial by jury is preserved by the constitution in all suits at

common law, where the value in controversy exceeds twenty dollars; and by the statute (Judiciary Act), this right is excluded in all cases of admiralty and maritime jurisdiction. [De Lovio v. Boit, 2 Gall. 398]

Thus, it is clear that there is no access to a common law Jury trial in courts of equity or admiralty/maritime.

In 1832, the Supreme Court of the State of Pennsylvania very ably addressed the meaning and intent of the 7th Amendment as follows:

... by attempting to introduce the admiralty jurisdiction of the civil law, ... a foundation is laid for interminable conflicts of jurisdiction between the courts of the state and the union.

It is vain to contend that the seventh amendment will be any efficient guarantee for the right, in Suits at Common Law, if an admiralty jurisdiction exists in the United States commensurate with what is claimed by the claimant in this case. Its assertion is, in my opinion, a renewal of the contest between legislative power and royal perogative, the common and the civil law, striving for mastery; the one to secure, the other to take away the trial by jury, ... judicial power must first annul the seventh amendment, or judicial subtley transform a suit at common law into a case of admiralty and maritime jurisdiction, before I take cognizance of such a case as this without a jury. [Bains v. The Schooner James and Catherine, Pennsylvania, October Term 1832]

Comparison Of Principles, Rules And Usages:

All three jurisdictions have cognizance over civil matters, as contradistinguished from criminal matters, depending on the subject matter and nature of the cause in controversy. Equity, however, has no cognizance over criminal matters:

"Equity jurisdiction." in its ordinary acceptation, as distinguished on the one side from the general power to decide matters at all, and on the other from the jurisdiction "at law" or "common-law jurisdiction," is the power to hear certain kinds and classes of civil causes

according to the principles of the method and procedure adopted by the court of chancery, ...

Cause, n. (Lat. causa.) ... A reason for an action or condition. A ground of a legal action. ...

Civil. Of or relating to the state or its citizenry. Relating to private rights and remedies sought by civil actions as contrasted with criminal proceedings. ...

In the great majority of states which have adopted rules or codes of civil procedure as patterned on the Federal Rules of Civil Procedure, there is only one form of action known as a "civil action." The former distinctions between actions at law and suits in equity, and the separate forms of those actions and suits, have been abolished. Rule of Civil Proc. 2; New York CPLR Section 103(a). [Black's Law Dictionary, 5th Edition]

Therefore, in criminal cases there are only two jurisdictions. Every criminal case must be prosecuted either in the jurisdiction of common law or that of the law of admiralty (Figure III-1).

The Judiciary Act directed that separate principles, rules and usages be applied in courts of equity and admiralty according to the course of the Civil Law. These principles, rules and usages, were contradistinguished from those of the common law. Briefly, here are some key and distinctive differences between the principles, rules and usages of common law and civil law:
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JUDICIARY ACT OF 1798, AS MODIFIED IN 1792-


THE THREE JURISDICTIONS
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Merger of Law and Equity [A]

The movement for the procedural merger of law and equity had its chronological beginning in the United States with the activities of the New York Commissioners on Practice and Pleading. Their report of 1848 proposed that the distinction between law and equity be abolished, and this proposal was embodied in the Code of Procedure adopted by the legislature of New York in that year and widely copied in many other states within a relatively brief period. A little later, as a result of the investigations of two Royal Commissions, substantial legislative changes were made in the English practice which brought about some degree of fusion but of a less complete character. The English

legislation, unlike that of New York and the states which copied the New York code, did not purport to combine law and equity, but did not permit equitable defenses and some degree of equitable relief in actions at law and extended the jurisdiction of the Court of Chancery to decide questions of law. Later English legislation (1858) gave the courts of law a limited jurisdiction to grant equitable relief in some cases. Legislation of somewhat similar character has been enacted in many of the non-code states. In 1875, England made effective a completely unified procedure. In 1915, Congress for the first time permitted equitable defenses in actions at law in the federal courts and allowed the transfer of causes from law to equity or from equity to law. In the provision as to transfer of causes, Congress followed the lead of a number of non-code states.

In studying the procedural merger of law and equity, four main types of legislation came into consideration.


	Equitable defenses and counterclaims at law. The English legislation of 1854, the Federal legislation of 1915, and the statutes of most non-code states permit the defendant in an action at law to set up what are commonly denominated "equitable defenses." The main purpose of the earlier legislation of this character seems to have been to deal with cases where the defendant in an action at law could secure in equity a perpetual and unconditional injunction against the prosecution of the action. For example, where the plaintiff sued in covenant on a sealed instrument obtained by fraud in the inducement, in a jurisdiction where such fraud was not a legal defense. Later these statutes were extended in many jurisdictions to allow equitable counterclaims or sometimes equitable relief at law in some cases.



By the Common Law Procedure Act, 1854, 17 & 18 Vict. c. 125 Sections 83-86, it was provided that where in an action at law the defendant would be entitled on equitable grounds to relief against the judgment. He might plead the facts which entitle him to such relief as a defense in the action at law. But if the court is of the opinion that any such equitable plea cannot be dealt with by a court of law as to do justice between the parties, it may order the plea to be struck out on such terms as to costs and otherwise as to it may seem reasonable.

By the United States Judicial Code, Section 274b, as inserted in 1915, it was provided that in all actions at law equitable defenses may be interposed by answer, plea, or replication, without the necessity of filing a bill on the equity side of the court. This provision which was formerly 28 U.S.C. Section 398 has been repealed, since the distinc-

tion between actions at law and suits in equity has been done away with in the federal courts.

Under the code system of unified procedure it would appear that no special statutory authorization of equitable defenses of counterclaims was necessary but doubts which arose under the pioneer New York Code of Procedure led to its amendment to include the following provisions.

The defendant may set forth by answer, as many defences and counterclaims as he may have, whether they be such as have been heretofore denominated legal or equitable or both.

Similar sections are contained in most of the codes of civil procedure in the states which have adopted code practice.


	Expansion of the power of equity. Under the classical English practice, the powers of the Court of Chancery were limited by three self-imposed restrictions: (1) The Court was reluctant to decide questions of legal right or title in suits to enjoin torts; (2) it was sometimes reluctant to decide questions of law and was in the habit of stating cases for the opinion of one of the courts of common law on such questions; (3) it would not give damages in lieu of specific performance or damages in cases where equitable relief turned out to be impracticable or was refused for some other reason not affecting the merits. The first two of these limitations were removed by statute in 1852, the third by statute in 1858.



By the Chancery Amendment Act, 1852, 15 & 16 Vict. c. 86, Sections 61, 62, it was provided that the Court of Chancery should not direct a case to be stated for the opinion of any court of common law. It should have full power to determine any questions of fact which in its judgment should be necessary to be decided previously to the decision of the equitable question at issue between the parties. And the Court of Chancery might itself determine the legal title or right of the parties without requiring them to proceed at law.

By Lord Cairns' Act. 21 & 22 Vict. c. 27 (1858), it was provided that where the Court of Chancery has jurisdiction to enjoin a breach of contract or any wrongful act or to grant specific performance of a contract, it may, if it should think fit, award damages either in addition to or in substitution for such injunction or specific performance and that such damages may be assessed in such manner as the court should direct.

The difficulties met by this English legislation have not been so serious in the United States and there is little legislation of similar character in this country. 3. Transfer of causes from law to equity or from equity to law. Under the old practice a plaintiff who failed in a suit in equity because he was found to have an adequate remedy at law or for some other reason not affecting the merits such as impracticability of the remedy in equity had to begin a new action at law. Similarly, a plaintiff who sought relief at law which could be given only in equity had to bring a new suit in equity. According to the better view he was not precluded from so doing by any election of remedies. This resulted in substantial and unnecessary expense in every such case and in some cases the Statute of Limitations had run on the plaintiff's cause of action before he found out that he had sued in the wrong court. Where law and equity are administered in the same court but by different procedures, as in a considerable number of the United States, these difficulties could readily be met by providing that an action or suit brought on the wrong side of the court might be transferred to the other side of the court with appropriate amendment of the pleadings. Such statutes have been enacted in a number of the non-code states

By the United States Judicial Code, Section 274a, as inserted in 1915, it was provided that:

in case any of said courts shall find that a suit at law should have been brought in equity or a suit in equity should have been brought at law, the court shall order any amendments to the pleadings which may be necessary to conform them to the proper practice, ... the cause shall proceed and be determined upon such amended pleadings. (This section is now repealed.)

In those states which still have separate courts at law and equity, this procedure of transfer seems unavailable, although there would seem to be no reason why some statutory provision for removal from one court to the other of actions or suits brought in the wrong court might not be provided for.


	Unification of legal and equitable procedure. None of the methods heretofore discussed eliminates all the difficulties resulting from corporate law and equity procedure. In consequence, the most used form of legislative change to meet these difficulties has been some kind of unification of legal and equitable procedure.



Two somewhat different techniques have been used to bring about the procedural unification of law and equity which may be described for the sake of brevity as the New York method and the English method.

(1) The New York method involves the formal abolition of the distinction between actions at law and suits in equity. The New York Code of Procedure of 1818 provided in Section 62 that:

The distinctions between actions at law and suits in equity, and the forms of all such actions and suits, heretofore existing, are abolished; and, there shall be in this state, hereafter, but one form of action for the enforcement or protection of private rights and the redress of private wrongs, which shall be denominated a civil action.

The New York Code and most of the other codes distinguish between a civil action and special proceeding. Special proceedings include such judicial proceedings as habeas corpus, quo warranto, mandamus, prohibition, enforcement of mechanics' liens, applications to punish for criminal contempt in a civil action, and a considerable number of other proceedings of a rather miscellaneous character.

(2) The characteristics of the English method of unified procedure have been well stated by Millar:

The English statute proceeded differently. It explicitly faced the fact that, owing to the manner of the law's growth, the distinction between legal and equitable rules, though purely artifical had so embedded itself in the fabric of the law as to be insusceptible of any outright abolition, and that what really was being aimed at in speaking of fusion was the concurrent administration of the two kinds of rules in the same suit when the circumstances so required. Resultingly, it enacted that "in every civil cause or matter... law and equity shall be administered" according to a series of detailed provisions which followed, covering the various contingencies calling for that concurrent administration. To this was added a session regulating certain special situations involved in the change, which concluded with the significant declaration that "generally in all matters not hereinbefore particularly mentioned, in which there is any conflict or variance between the rules of equity and the rules of the common law, with reference to the same matter, the rules of equity shall prevail." Thus equity, as before, was to have the last word, but now that word was to be spoken in time to

foreclose the adverse word of the common law. This difference between the two statutes in the manner of approach accounts in some measure, at least, for the smoother working of the English system in the present regard.

The Illinois Civil Practice Act of 1933 follows the English model to a considerable extent. Section 31 of that Act provides in part as follows:

... there shall be no distinctions respecting the manner of pleading between such actions at law and suits in equity, other than those specific in this Act and the rules adopted pursuant thereto; but this section shall not be deemed to affect in any way the substantial averments of fact necessary to state any cause of action either at law or in equity.

A rule of court adopted pursuant to the statute requires that every complaint shall contain in the caption the words "at law" or "in chancery," and it may be doubted how far there is under this rule even the degree of procedural unification accomplished by the English statute.

When Congress authorized the Supreme Court of the United States to prescribe rules of procedure of the district courts in 1938, the Act provided:

The court may at any time unite the general rules prescribed by it for cases in equity with those in actions at law so as to secure one form of civil action and procedure of both; provided however, that in such union of rules the right to trial by jury as at common law and declared by the Seventh Amendment to the Constitution shall be preserved to the parties inviolate.

The first two rules adopted by the Supreme Court in pursuance of the authority thus conferred upon it are as follows:
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Rule 1. Scope of Rules

These rules govern the procedure in the United States district courts in all suits of a civil nature whether cognizable as cases at law or in equity, .... They shall be construed to secure the just, speedy, and inexpensive determination of every action.


Rule 2. One Form of Action

There shall be one form of action to be known as "civil action."

However, as matters stand in the federal and state courts, preserving the right to trial by jury in cases at law raises serious problems for a unified procedure, as brought out by Professor Chaffee of Harvard University:

There is only one genuine reason today for distinguishing an action at law from a suit in equity - the constitutional right to a jury trial in civil cases.

In the federal courts the right to trial by jury is stipulated by the Sixth-Amendment "in all criminal prosecutions." And by the Seventh Amendment "in suits at common law, where the value in controversy shall exceed twenty dollars." This is confirmed by the Federal Rules of Civil Procedures (FRCP), Rule 38 (a):

The right of trial by jury as declared by the Seventh Amendment to the Constitution or as given by statute of the United States shall be preserved to the parties inviolate.

The right exists in actions at law but not in suits in equity. For purposes of ascertaining whether a litigant is entitled to a jury trial, a reading of even the most recent cases reveal that no effective merger of substantive law and equity has been achieved and the distinction between "Actions at Law" and "Suits in Equity" remains, as supported by the following:

In Beacon Theatres, Inc. v. Westover the Supreme Court stated:

Since the right to a jury trial is a constitutional one, however, while no similar requirement protects trials by the court, that discretion is very narrowly limited and must, wherever possible, be exercised to preserve jury trial. As this court said in Scott v. Neely, 140 U.S. 106, 109-110, 11 S. Ct. 712, 714, 35 L. Ed. 358; 'In the Federal courts this (jury) right cannot be dispensed with, except by the assent of the parties entitled to it; nor can it be impaired by any blending with a claim, properly cognizable at law, of a demand for

equitable relief in aid of the legal action, or during its pendency.' This long-standing principle of equity dictates that only under the most imperative circumstances, circumstances which in view of the flexible procedures of the Federal Rules we cannot now anticipate, can the right to a jury trial of legal issues be lost through prior determination of equitable claims. [(1959) 359 U.S. 500; 79 S. Ct. 948]

Another equitable opinion by the Supreme Court in Dairy Queen v. Wood, 1962, 369 U.S. 469, 82 S. Ct. 894, stated:

In Scott v. Neely, decided in 1891, this Court held that a court of equity could not even take jurisdiction of a suit "in which a claim properly cognizable only at law is united in the same pleadings with a claim for equitable relief." ... When the procedure was modernized by the adoption of the Federal Rules of Civil Procedure in 1938, 28 U.S.C.A., it was deemed advisable to abandon that part of the holding of Scott v. Neely which rested upon the separation of law and equity and to permit the joinder of legal and equitable claims in a single action. Thus Rule 18(a) provides that a plaintiff "may join either as independent or as alternate claims as many claims either legal or equitable or both as he may have against an opposing party." And Rule 18(b) provides; "Whenever a claim is one heretofore cognizable only after another claim has been prosecuted to a conclusion, the two claims may be joined in a single action; but the court shall grant relief in that action only in accordance with the relative substantive rights of the parties."

The Federal Rules did not, however, purport to change the basic holding of Scott v. Neely that the right to trial by jury of legal claims must be preserved. Quite the contrary ... (See Rule 38(a)).

This procedure finally came before us in Beacon Theatres v. Westover ... That holding, of course, applies whether the trial judge chooses to characterize the legal issues presented as "incidental" to equitable issues or not ..., the sole question which we must decide in the action now pending before the District Court is whether it contains legal issues... But the constitutional right to trial by jury cannot be made to

depend upon the choice of words used in the pleading ... the legal claims involved in the action must be determined prior to any final court determination of respondent's equitable claims. [369 U.S. 469; 825. Ct. 894]

In Shubin v. United States District Court the United States Court of Appeals Ninth Circuit opined:

Validity and infringement are ultimate facts on which depends the question of liability. In actions at law they are to be decided by the jury. (United States v. Esnault-Pelterie, 299 U.S. 201 at 205, 7 S. Ct. 159, at 161, 81 L. Ed. 123). We recognize that no longer can a jury trial be denied a litigant because the legal issues presented are "incidental" to equitable issues. As long as any legal cause is involved the jury rights it creates control. This is the teaching of Beacon Theatres as we construe it. [(1963) 313 F. 2d. 250]

In Carter J., in Gillespie v. Hynes, a Nebraska Court stated:

When the trial court determined that the interveners were not entitled to equitable relief, the court was without power to determine the legal action without the intervention of a jury ... The general rule stated in 19 Am Jur., Equity, Sect. 132, p. 132, is as follows: "The rule which permits the court of chancery to retain jurisdiction of litigation and finally dispose thereof is limited in its application to cases in which equitable relief has been administered pursuant to the prayer of the bill or in which the jurisdiction of the court has been rightfully invoked. If the facts which are relied on to sustain equity jurisdiction fail of establishment, the court may not retain the case for the purpose of administering incidental relief. It is said that an equitable right must be both averred and proved as a prerequisite to the determination of adjudication of purely legal right. The prevailing view is that where jurisdiction has not been established, the court may not award damages or award any other decree except for costs. If the rule were otherwise, it has been argued, a litigant, by pretended claim to equitable relief, might deprive his

opponent of advantages incident to an action at law - for example, the constitutional right of trial by jury."

Cases from jurisdictions supporting this principle are legion...We hold to the rule announced in Reynolds v. Warner, supra, and the authorities cited in support of it. [168 Neb. 49, 50-54, 95 N.W. 2d 457, 458-60 (1959)]

In Indianhead Truck Line, Inc. v. Hvidsten Transport, Inc., a Minnesota Court decided:

In actions for the recovery of money only, or of specific real or personal property, or for a divorce on the ground of adultery, the issues of fact shall be tried by a jury, unless a jury trial be waived ...[268 Minn. 176, 128 N.W. 2d 334 (1964)]

Be that as it may, it is clear that the procedural merger of law and equity eliminated the procedural distinctions of substantive differences between these two jurisdictions. The natural propensity of man to place form over substance, and then forget the substance, resulted in the foregoing cases. This merger effectively modified the Judiciary Act as depicted in Figure III-2.
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Merger of Law, Equity and Admiralty/Maritime

On February 28, 1966, the Supreme Court rescinded the former Rules of Practice in Admiralty and Maritime Cases, promulgated by the Supreme Court on December 6, 1920, and merged these rules into the general Rules of Civil Procedure for the United States District Courts with the exception of certain "distinctively maritime remedies" that were preserved in the "Supplemental Rules for Certain Admiralty and Maritime Claims." These Supplemental Rules apply to the procedure in admiralty and maritime claims within the meaning of Rule 9(h) of the Federal Rules of Civil Procedure with respect to the following remedies:


	Maritime attachment and garnishment;

	(2) Actions in rem;

	(3) Possessory, petitory, and partion actions;

	(4) Actions for exoneration from or limitation of liablity.



The general Rules of Civil Procedure for the United States District Courts are also applicable to the foregoing proceedings except to the extent that they are inconsistent with these Supplemental Rules.

This merger effectively modified the Judiciary Act as depicted in Figure III-3.

[image: ]

न्याम अवाधान

As we shall see, these procedural mergers were a de facto implementation of prior congressional acts that changed the nature of the subject matter and right being enforced in nearly all controversies brought before the courts; i.e., the commonality of procedures matched the commonality of substantive rights which were created from a common source by congressional action.

Part III: The Civil Law Jurisdictions

Equity: [B]

The basic function of any court is to protect the rights of the litigants appearing before it. Equity Courts render decisions based upon the opinions of chancellors, the King's conscience. Common Law courts render judgment based upon the opinion of twelve good—and lawful men, judgment by the people themselves acting through representatives chosen by the litigants. Equity courts are biased by the self—interest of the chancellor and prejudiced by the interest of the ruler; Jurors are also individually biased and prejudiced but their consensus of opinion tends to be towards healthy public opinion and subject to the veto of any one member who dissents.

Equity in its most general sense means justice. In its most technical sense it means a system of law or a body of connected legal principles which have superseded or supplemented the Common Law on the ground of alleged intrinsic superiority. Aristotle defines equity as a better sort of justice which corrects legal justice where the latter errs through being expressed in a universal form and not taking account of particular cases.

When the law speaks universally and something happens which is not according to the common course of events, it is right that the law should be modified in its application to that particular case as the lawgiver himself might do. Accordingly the equitable man is he who does not push the law to its extremes but having legal justice on his side is disposed to make allowances. Equity as thus described would correspond to the judicial discretion which modifies the administration of the law rather than to the antagonistic system which claims to supersede the Law.

The part played by equity in the development of law is admirably illustrated in the well-known work of Sir Henry Main on Ancient law. Positive law, at least in progressive societies, is constantly tending to fall behind public opinion and the expedients adopted for bringing it into harmony therewith are three: legal fictions, equity, and

statutory legislation. Equity here is defined to mean "any body of rules existing by the side of the original civil law, founded on distinct principles, and claiming incidentally to supersede the civil law in virtue of a superior sanctity inherent in these principles." It is thus different from legal fiction, by which a new rule is introduced surreptitiously and under the pretense that no change has been made in the Law, and from statutory legislation in which the obligatory force of the rule is not supposed to depend upon its intrinsic fitness. The source of Roman equity was the fertile theory of natural law, of the law common to all nations. Even in the Institutes of Justinian there is a carefully drawn distinction in the laws of a country. Those peculiar to itself and those natural reason appoints for all mankind. The agency introducing these principles was the edicts of the praetor, an annual proclamation setting forth the manner in which the magistrate intended to administer the law during his year of office. Each successive praetor adopted the edict of his predecessor and added new equitable rules of his own, until the further growth of the irregular code was stopped by the Praetor Salvius Julianus in the reign of Badrian.

These petitions were referred to the chancellor, already the head of the judicial system, although he was not at first the only officer through whom the prerogative of grace was administered. In the reign of Edward III, the equitable jurisdiction of the court seems to have been established. Its constitutional origin was analagous to that of the Star Chamber and the Court of Requests. The latter, in fact, was a minor court of equity attached to the Lord Privy Seal as the Court of Chancery was to the chancellor.

The successful assumption of extraordinary or equitable jurisdiction by the chancellor caused similar pretensions to be made by other officers and courts. Not only the Court of Exchequer, whose functions were in a peculiar manner connected with royal authority, but the Counties Palatine of Chester, Lancaster, and Durham, the Court of Great Sessions in Wales, the universities, the city of London, the Cinque Ports, and other places silently assumed extraordinary jurisdiction similar to that exercised in the Court of

Chancery. Even private persons, lords and ladies, affected to establish in their honours courts of equity.

English equity has one marked historical peculiarity that it established itself in a set of independent tribunals which remained in standing contrast to the ordinary courts for many hundreds of years. In Roman law, the judge gave the preference to the equitable rule; In English law the equitable rule was enforced by a distinct set of judges. One cause of this separation was the rigid adherence to precedent on the part of the Common law Courts. Another was the conflict between common law principles and the principles of the Roman Law on which English equity to a large extent was founded.

When a case of prerogative was referred to the chancellor in the reign of Edward III, he was required to grant such remedy as should be consonant with honesty. And honesty, conscience, and equity were said to be the fundamental principles of the court. The early chancellors were ecclesiastics and under their influence not only moral principles (where these were not regarded by the Common Law) but also the equitable principles of the Roman Law were introduced into English jurisprudence. Between this point and the time when equity became settled as a portion of the legal system, having fixed principles of its own, various views of its nature have prevailed. For a long time it was thought that precedents could have no place in equity, inasmuch as it professed in each case to do that which was just, and we find this view maintained by Common Lawyers even after it had been abandoned by the professors of equity. Mr. Spence, in his book, Equitable Jurisdiction of the Courts of Chancery, quotes a case in the reign of Charles II:

Chief Justice Vaughan said, "I wonder to hear of citing of precedents in matter of equity, for if there be equity in a case, that equity is a universal truth, and there can be no precedent in it, so that in any precedent which can be produced, if it be the same with this case, the reason and equity is the same in itself, and if the precedent be not the same case with this, it is not to be cited."

But the Lord Keeper Bridgman answered: "Certainly precedents are very necessary and useful to us, for in them we may find the reasons of the equity to guide us, and besides the authority of those who made them is much to be regarded. We shall suppose they did it upon great consideration and weighing of the matter and it would be very strange and very ill if we

should disturb and set aside what has been the course for a long series of times and ages."

Selden's description is well known: "Equity is a rougish thing. Tis all one as if they should make the standard for measure the chancellor's foot" Lord Nottingham in 1676 reconciled the ancient theory and the established practice by saying that the conscience which guided the court was not the natural conscience of the man but the civil and political conscience of the judge! The same tendency of equity to settle into a system of law is seen in the recognition of its limits, in the fact that it did not attempt in all cases to give a remedy when the rule of the Common Law was contrary to justice. Cases of hardship, which the early chancellors would certainly have relieved, were passed over by later judges simply because no precedent could be found for their interference. The point at which the introduction of new principles of equity finally stopped is fixed by Sir Henry Maine in the chancellorship of Lord Eldon, who held that the doctrines of the court ought to be as well-settled and made as uniform almost as those of the Common Law. From that time equity, like Common Law, has professed to take its principles wholly from recorded decisions and statute law. The view, traceable no doubt to the Aristotelian definition that equity mitigates the hardships of the law where the law errs through being framed in universals, is to be found in some of the earlier writings. Thus in Doctor and Student it is said:

Law makers take heed to such things as may often come, and not to every particular case, for they could not though they would; therefore, in some cases it is necessary to leave the words of the law and follow that reason and justice requires, and to that intent equity is ordained, that is to say, to temper the rigor of the law.

And Lord Ellesmere said: "The cause why there is a chancery is for that men's actions are so diverse and infinite that it is impossible to make any general law which shall aptly meet with every particular act and not fail in some circumstances."

During the early centuries following the Norman conquest, it was common for subjects of the English Crown to present to the King petitions requesting particular favors or relief that could not be obtained in the ordinary courts of law. The extraordinary or special relief granted by the chancellor, to whom the King referred such matters, was of such a nature as was dictated by bureaucratic principles of

justice and equity. This body of principles was called equity. Justice could not be obtained in the courts for very obvious reasons. A claimant had to wait until he had been damaged before he could obtain relief at law. Consider: "B" is driving his cattle across "A's" land without his consent. At common law, "A" could not demand relief until "B's" cattle had somehow damaged his property, and then, and only then could "A" file an action at law against "B" for damage done to his property. "A" was helpless at common law unless he took the law into his own hands and put a fence around his property. If he did put a fence up to stop "B", then he had a remedy at law if "B" broke his fence, "A" could file suit for money damages at common law.

Suppose that "A" could not put up a fence and could find no other way of stopping "B" from trespassing his land, what recourse did he then have? His only recourse would be to seek relief in a court of Equity by way of injunction. The equity court could enjoin "B" pendente lite (pending outcome of Litigation) from trespassing upon "A's" property. In the early days of our court systems when law and equity were still tried separately, the courtroom was still the same courtroom but actions at "law" were tried on the "law side" of the court, while suits in equity were tried on the "equity side" of the same court. Equity and law were tried under different rules.

Ordinarily, law actions have for their object the assessment of damages but a court of equity goes farther and attempts to prevent the wrong itself. Among the more common equity actions are injunction suits, specific performance, partition suit, recission and reformation of contracts, and all matters relating to trusts and trustees. With a common-law action, the form of the action is significant as a rule. It is important to determine for example, whether the action is brought in the "law side" or the "equity side" of the court. The word "legal" is a fictitious name for "law", therefore, the use of the word "legal" properly means "law", hence, the "law side" of the court.

Many states say in effect that the distinction between actions in law and suits in equity has been abolished but that the substantive rules governing legal actions and equitable actions are preserved. Actions of legal nature include, among others, recovery of a money judgment, recovery of specific property, breach of contract where money is involved, and damages for personal injuries. Actions of an equitable nature include, among others, accounting (this includes business accounting for state taxes, fees, etc.), specific performance of a contract, trust enforcement, and injunctions.





  
  
  ch015.xhtml
  
  




Admiralty/Maritime:

The admiralty courts were originally established in England and other maritime countries of Europe for the protection of commerce and the administration of the venerable law of the sea, which reaches back to sources long anterior even to those of the civil law itself; which Lord Mansfield says is not the law of any particular country, but the general law of nations, and which is founded on the broadest principles of equity and justice, deriving, however, much of its completness and symmetry, as well as its modes of proceeding, from the Civil law, and embracing altogether a system of regulations embodied and matured by the combined efforts of the most enlightened nations of the world. [New England Marine Ins. Co. v. Dunham, 78 U.S. 1, 23; 11 Wall. 1, 23; 20 L. Ed. 90.]

Admiralty law encompasses the law of prize and Maritime law (Figure III-4). Admiralty/prize is that law dealing with war, and the spoils of war, which is not relevant to the purposes of this work. Admiralty/Maritime jurisdiction has cognizance over maritime contracts, maritime torts and maritime crimes; and, as we will see, one does not have to be on a ship in the middle of the sea to be under this jurisdiction (just as in the case of our forefathers).

[image: ]

FIGURE: III-4

In English Law, the Court of the Admiral was erected by Edward III. It was held by the High Lord Admiral or before his deputy the Judge of the Admiralty, by which latter officer it has for a long time been exclusively held. It sits as two courts with separate commissions known as the Instance Court and the Prize Court, the former of which is commonly intended by the term admiralty. At its origin the

jurisdiction of this court was very extensive, embracing all maritime matters. By the statutes 13 Rich. II. C. 5, and 15 Rich. II. C. 3, especially as explained by the common-law courts, their jurisdiction was much restricted. A violent and long-continued contest between the admiralty and common-law courts resulted in the establishment of the restrictions which continued until the statutes 3 and 4 Vict. C. 65 and 9 and 10 Vict. C. 99 materially enlarged its powers. The civil jurisdiction of the court extends to torts committed on the high seas including personal batteries, restitution of possession from a claimant withholding unlawfully, cases of piratical and illegal taking at sea and contracts of a maritime nature including suits between part owners, for mariners' and officers' wages, pilotage, bottomry and respondentia bonds, and salvage claims. The criminal jurisdiction of the court extended to all crimes and offenses committed on the high seas or within the ebb and flow of the tide and not within the body of a county.

In American Law, the admiralty court is a tribunal having a very extensive jurisdiction of maritime causes, civil and criminal. It exercises jurisdiction over all maritime contracts, torts, or offenses (2 Parsons, Marit. Law. 508). The court of original admiralty jurisdiction in the United States is the United States District Court. From this court causes may be removed, in certain cases, to the Circuit and ultimately to the Supreme Court. After a somewhat protracted contest, the jurisdiction of admiralty has been extended beyond that of the English admiralty court and is said to be coequal with that of the English court as defined by the statutes of Rich. II, under the construction given them by the contemporaneous or immediately subsequent courts of admiralty.

Its civil jurisdiction extends to cases of salvage, bonds of bottomry, respondentia or hypothecation of ship and cargo, seaman's wages, seizures under the laws of impost, navigation or trade (commerce), cases of prize and ransom, contracts of affreightment between different states or foreign ports, etc..

Its criminal jurisdiction extends to all crimes and offenses committed on the high seas or beyond the jurisdiction of any country.

In the case of De Lovio v. Boit, Justice Story addressed the full scope and meaning of the "admiralty and maritime" jurisdiction clause of Article III, Section 2:

what is the true interpretation of the clause - "all cases of admiralty and maritime juris-diction?" If we examine the etymology, or received use of the words "admiralty" and "mari-

time jurisdiction," we shall find, that they include jurisdiction of all things done upon or relating to the sea, or, in other words, all transactions and proceedings relative to commerce and navigation, and to damages or injuries upon the sea. In all the great maritime nations of Europe, the terms "admiralty jurisdiction" are uniformly applied to the Courts exercising jurisdiction over maritime contracts and concerns. We shall find the terms just as familiarly known among the jurists of Scotland, France, Holland, and Spain, as of England, and applied to their own Courts, possessing substantially the same jurisdiction, as the English admiralty in the reign of Edward the Third.

The clause however of the constitution not only confers admiralty jurisdiction, but the word "maritime" is superadded, seemingly ex industria, to remove every latent doubt. "Cases of Maritime jurisdiction" must include all maxitime contracts, torts and injuries, which are in the understanding of the common law, as well as the admiralty, ...

The admiralty from its highest antiquity, has exercised a very extensive jurisdiction, and punished offenses by fine and imprisonment. The celebrated inquisition at Queensborough, in the reign of Edward III, would alone be decisive. And even at common law it had been adjudged, that the admiralty might fine for contempt ...

... appeal, and not a writ of error, lies from its decrees; ...

Yet it is conceded on all sides, that of maritime hypothecations the admiralty has jurisdiction ...

The jurisdiction of the admiralty depends, or ought to depend, as to contracts upon the subject matter, i.e., whether maritime or not; and as to torts, upon locality, ...

Neither the judicial act nor the constitution, which it follows, limit the admiralty jurisdiction of the District Court in any respect to place. It is bounded only by the nature of the cause over which it is to decide.

On the whole, I am, without the slightest hesitation, ready to pronounce, that the delegation of cognizance of "all CIVIL CASES of admiralty and maritime jurisdiction" to the Courts of the United States comprehends all maritime contracts, torts, and injuries. The

latter branch is necessarily bounded by locality; the former extends over all contracts. (wheresoever they may be made or executed, or whatsoever may be the form of the stipulations) which relate to the navigation, business or commerce of the sea.

The next inquiry is, what are properly deemed "maritime contracts." Happily in this particular there is little room for controversy. ALL civilians and jurists agree, that in this appellation are included, among other things, ... marine hypothecations, ... and, what is more material to our present purpose, policies of insurance ...

My judgment accordingly is, that policies of insurance are within (though not exclusively within) the admiralty and maritime jurisdiction of the United States. [De Lovio v. Boit, 2 Gall. 398 (1815)]
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A Mechanism For Secretely Mixing Jurisdictions:

... in the admiralty, a mixture of public law and maritime law and equity were often found in the same suit. [Kelver v. Seawall, Ohio 65 F. 393, 395; 12 C.C.A. 661]

If the claim is cognizable only in admiralty, it is an admiralty or maritime claim for those purposes whether so identified or not. [Federal Rules of Civil Procedure, 28 U.S.C. Rule 9 (h)]

How it is possible that an unidentified and unspecified "mixture" of law can "often" be "found in the same suit," with principles, practices and procedures, of Civil and Criminal matters apparently intermixed?


Torts

As we have seen, cases of maritime jurisdiction include all maritime torts. Bouvier's Law Dictionary defines a tort to be:

A private or civil wrong or injury. A wrong independent of contract. 1 Hilliard Torts, 1.

The commission or amission of an act by one without right whereby another receives some injury, directly or indirectly, in person, property, or reputation.

The word "tort" has been borrowed from the French and literally means a wrong. The French word "tort" was in turn derived from the Latin "torquerer," meaning to twist or bend. In its legal meaning, however, "tort" is not used to include everything which the law treats as a wrong. For example, a crime or breach of contract is a legal wrong, but they are both to be distinguished from a tort.

No satisfactory definition of a tort has ever yet been

ed. Another definition frequently given is:

A tort is a wrong arising independently of contract for which the appropriate remedy is a common law action.

However, this distinction is too broad because it includes obligations in quasi contract. It is too narrow because it does not include maritime torts. The definition is an inadequate attempt, in a negative way, to distinguish a tort from a crime on the one side and from a breach of contract on the other.
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Torts Distinguished From Crimes

A crime is an offense against the state and is punished by the state pursuant to the principles, rules, and usages, of the Roman Civil Law as modified by the United States Constitutions. A tort is an offense against the individual and under the common law is redressed by making the party who commits the tort compensate the party whose rights have been infringed.

A crime generally involves a tort. That is, an act which injures society in general is usually also a wrong to a private individual as well. On the other hand, many torts are not crimes because they are not considered to be of such serious character as to be designated a crime. Torts can only be elevated to the status of a crime in the Roman Civil Law.
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Torts Distinguished From Breaches Of Contract

One of the essentials of a contract is an agreement and the breach of a contract is the failure to carry out the agreement. Liability in tort is not based upon any agreement between the parties; it is imposed by law without the assent of either party. A common characteristic of all torts is that the rights protected by the law of torts are those which are enjoyed against all the world. The most important rights protected by the law of torts are those of personal security, of property, of reputations and of social and business relations

However, a tort may grow out of, make part of or be coincident with a contract; And attachment, arrest and imprisonment are allowed on claims arising under contracts (1 Hilliard, Torts 3). For example, the wrong of fraud almost necessarily implies an accompanying contract. In these cases the law often allows the party injured an election of remedies; That is, he may proceed against the other party either as a debtor or contractor, or as a wrongdoer. (10 Hilliard, Torts; 10 C.B. 83; 24 Conn. 392)

In the Civil Law, a tort may consist in the violation of a statute (2 Ld. Raym. 953) or the abuse of a privilege given by a statute (10 Ill. 425), which may be elevated to the status of a crime


A Delict

Torts can fall within the jurisdiction of either Common law or Admiralty/Maritime law. The proper jurisdiction is determined by whether or not the right to be protected is maritime in nature. If it is maritime, the claim is within the jurisdiction of admiralty/maritime, whether so identified or not. Within this jurisdiction, a tort can be elevated to the status of a crime, called a "delict."

Delict. In the Civil Law (Roman Civil Law) ... in its most enlarged sense, this term includes all kinds of crimes and misdemeanors, and even the injury which has been caused by another either voluntarily or accidently, without evil intention. But more commonly by delicts are understood those small offenses which are punished by a small fine or a short imprisonment. [Bouvier's Law Dictionary]

Delict, Criminal offense; tort; a wrong. In Roman law this word, taken in its most general sense, is wider in both directions than our English term "tort." On the one hand, it includes those wrongful acts which, while directly affecting some individual or his property, yet extend in their injurious consequences to the peace or security of the community at large, and hence rise to the grade of crimes or misdemeanors. These acts were termed in the Roman law "public delicts;" while those for which the penalty exacted was compensation to the person primarily injured were denominated "private delicts." [Black's Law Dictionary]

Thus, we see that only in the Roman Civil Law can a tort be elevated to the grade of a crime or misdemeanor. This means that pursuant to the United States Constitution and the Judiciary Act, the only possible authorized jurisdictions over such a "crime or misdemeanor" is Admiralty/Maritime since Equity has no jurisdiction over criminal matters whatsoever, meaning they must arise from a maritime tort. (Figure III-5)

[image: ]

Torts can only be elevated to the status of crimes in the Civil Law (Roman). Equity Jurisdiction having no cognizance of criminal matters — the only jurisdiction within which this can be accomplished, under the Constitution and Judiciary Act of 1789, is Admiralty/Maritime (regardless of what it is called).
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Figure: III-5

These delicts (public or private) may grow out of, make part of, or be coincident with, a contract and may consist in the violation of a statute or the abuse of a privilege given by a statute. Therefore, under the jurisdiction of Admiralty/ Maritime, a civil matter can be designated as a criminal matter inviting the mixture of Civil and Criminal procedure in the same cause. Further obfuscation is a natural result of the procedural merger of Law, Equity and Admiralty/ Maritime.

Contracts Of Adhesion: [C]

The term "Contract of Adhesion" was first used in the United States in 1919. C. It was coined by Raymond Saleilles as "Contract d'adhesion" to describe contracts:

... in which one predominate unilateral will dictates its law to an undetermined multitude rather than to an individual ... as in all employment contracts of big industry, transportation contracts of big railroad companies and all those contracts which, as the Romans said, resemble a law much more than a meeting of the minds. [Saleilles, De la Declaration de Volonte 229 (1901)]

It was popularized in the United States by scholars who were educated on the continent of Europe and who later taught in this county. C.

Contracts of Adhesion have at least three indicia, which

may appear in combination:


	Bargaining over terms may not be between equals. One party may have such a strong economic power that it can dictate its terms to the weaker party.


	There may be no opportunity to bargain over terms at all. This Contract of Adhesion may be a, take it or leave it, proposition in which the only alternatives are adherence or rejection.


	One party may be totally familiar with the terms or have the advantage of time and expert advice in preparing it, while the other may have no real opportunity to study it. This could even be compounded by the use of fine print and convoluted clauses.




Analyzing the above, it can be concluded that:


	The state and the individual are not equals. Although the individual is sovereign, the state has the power position as it exercises executive, legislative and judicial powers: And LORDS them over the individual. The state dictates all terms to its feudal serfs through statutory legislation and administrative regulations.


	There is no opportunity to bargain over the terms of any contractual legislation. The individual is left with a vote between two evils: The lessor of which is still evil. Citizen input during legislative sessions is usually ignored. The majority of the committee members hold the individual who attempts to influence legislation, by and through committee action in general contempt and scorn. Sometimes the individual is even ridiculed and scolded by the committee chairman for the attempt.


	The majority of people are not even aware that any contractual liability exists from statutes. The state is a corporate entity engaged in business and the individuals of a state are the customers. The state has been perfecting its business rules for years while the individual simply bends like a reed shaking in the wind.




Where is the consent whereby a statute becomes a contractual agreement? It is implied, created by a fiction of law.





  
  
  ch020.xhtml
  
  




Contracts Implied In Law

A contract "implied in law" is but a duty imposed by law and treated as a contract for the purposes of a remedy only. C. Examples of duties imposed by law, are marriage license, building permit, drivers license, etc.. Any statute requiring specific performance.

Contracts "implied in law" implies a promise to pay, whether or not any promise was made or intended. C.

When the individual fails to perform a duty imposed by statute there is a breach of quasi-contract and the State is entitled to a remedy at law. Since there is an implied contract intent need not be proven. A promise implied in law is one in which neither the words nor the conduct of the party involved are promissory in form or justify an inference of a promise. The term is used to indicate that a party is under a legally enforceable duty, as he would have been if he had, in fact, made a promise. C.
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Constructive or Quasi-Contracts

Contract "implied in law" is however, a term used to cover a class of obligations, where the law, though the defendant did not intend to assume an obligation, imposes an obligation upon him, notwithstanding the absence of intention on his part, and, in many cases in spite of his actual dissent. Such contracts...may be termed quasi-contracts and are not true contracts. They are generally ... statutory, official, or customary duties... [Bouvier's Law Dictionary, 1914 Vol I. p. 661. Clark on Contracts, Quasi-Contracts, 531.]

Quasi Contracts are only found in the civil law and are defined as:

An obligation similar in character to that of a contract, but which arises not from an agree-

ment of parties but from some relation between them, or from a voluntary act from one of them. [Bouvier's Law Dictionary, 1914 Vol. III, p. 2781.]

Could there be a relationship between the state and the individual? Notice that it only requires the voluntary act of one of the parties. The voluntary act of one may well be the act of the state passing statutory legislation.

Quasi-contracts were a well defined class under the civil law. By the civil code of Louisana they are defined to be "the lawful and purely voluntary acts of man," from which there results any obligation whatever to a third person and sometimes a reciprocal obligation between parties. In quasi-contracts the obligation arises not from consent, as in the case of contracts, but from the law or natural equity. [Bouvier's Law Dictionary, 1914 Vol I, p. 2781.]

The "lawful and purely voluntary acts" of an individual consummates a quasi-contract and failure to perform the resulting obligation constitutes a breach. This obligation arises from the "law or natural equity," not from the common law

According to Professor Ames (lect on Leg. Hist. 160) the term was not found in the common law, but it has been taken by writers of the common law from the Roman law. [Bouvier's Law Dictionary, 1914 Vol I, p. 2781.]

It need only be added here that quasicontracts were in the Roman law of almost infinite variety, but were divided into five classes: 1. Gegrotirorum gestio, the management of the affairs of another, without authority .... [Bouvier's Law Dictionary, 1914 Vol I, p. 2781.]

Constructive / quasi-contracts are created by statute on the premise that they are needed as a matter of reason and justice and are allowed to be enforced ex contractu. C. Ex contractu is a form of action under the civil law, whereas common law remedies arise from actions of case, replevin, trespass, or trover. Ex contractu actions are enforced by actions in personam. C.

Constructive / quasi-contracts are based solely upon a legal fiction or fiction of law. Since there is no

agreement and a remedy is desired, they are treated as a contract and include obligations founded upon statutory duties. [C1(8).

A debt resulting from a normal agreement or contract has always been the result of a promise to pay, invoking a remedy in the form of Assumpsit. However, an assumpsit cannot be applied to actions of debts where there is no agreement unless the court does so by means of a fiction. In order to support assumpsit, it is necessary to allege a promise and without agreement there is no promise. Historically, the courts have adopted the fiction of a promise and it was declared that a promise was implied in law. [C1(9).

What this amounts to is:

For the convenience of the remedy, they "have been made to figure as though they sprung from contract, and have appropriated the form of agreement." [Anson, Contracts, (8th Ed.) 362.]

Any obligation created by law, implied by law or quasi-

... not only unscientific, and therefore theoretically wrong, but is also destructive of clear thinking, and therefore vicious in practice. It needs no argument to establish the proposition that it is not scientific to treat as one and the same thing an obligation that exists in every case because of the assent of the defendant, and an obligation that not only does not depend in any case upon his assent, but in many cases exists nothwithstanding his assent. [Keener, Quasi Cont, 3.]

IN ORDER FOR A QUASI-CONTRACT TO ATTACH, A BENEFIT MUST BE CONFERRED on the defendant by the plaintiff. The defendant must have displayed an appreciation of that benefit, and accept and retain that benefit so that it is inequitable for him to retain the benefit without payment for the value of the benefit. C.

A person confers a benefit upon another, as respects liability in quasi-contracts for restitution, if he gives to another possession of, or some other interest in: money, land, chattels, or choses in action, performs services beneficial to, or at the request of the other, or in any way adds to the other's security or advantage. He confers a benefit not only where he adds to the property of another, but also where he saves the other from expense or loss.
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Postscript

Corporate activities and juristic persons all receive a benefit from the state and have the obligation to pay the penalty for breaches of contract. The natural individual functioning as a matter of right receives no benefit from the state and, therefore, is not subject to a penalty for not specifically performing. C.

The natural person is not created by the state and cannot commit any crime where there is no loss or damage to the life, liberty or property of another person. This means the natural person can only be charged with common law crimes unless he has consented or volunteered into a contract, corporate charter or some other licensing scheme.

Part IV: Law Merchant [D]


Introduction:

Law Merchant is a name often used in law to denote the customs which have grown up among merchants in reference to mercantile documents and business, such as bills of exchange, bills of lading, etc..

It is a system consisting largely of the usages of trade and applied by the courts to the contracts and dealings of persons engaged in mercantile business of any kind. Blackstone classifies it as one of the "customs" of England and so a part of the common law, but it is not properly a custom. It is neither restricted to a single community nor is it a part of the municipal law of a single country but regulates commercial contracts in all civilized countries. The body of mercantile usages which compose this branch of law, having no dependence on locality, does not need to be established by witnesses, but judges are bound to take official notice of it. The principal branches of the law-merchant are the law of shipping, the law of marine insurance, the law of sales and the law of bills and notes. The feudal law, which grew up in a time when property consisted chiefly of land upon whose alienation were laid great restrictions, was found inadequate for the needs of mercantile classes coming into prominence. The courts, when commercial contracts were brought before them, adopted from merchants the rules regulating their business dealings and made them rules of law. Many of these rules were in great contradiction to the common law. Magna Charta contained a special provision guaranteeing to merchants, among other things, the right "to buy and sell according to their ancient customs," and many later statutes were erected for their special protection. As the custom of merchants began to encroach

upon the common law, there was a determined effort on the part of lawyers to resist it. It was attempted to make the custom of merchants a particular custom peculiar to a peculiar community and not a part of the law of the land. It was finally decided in the reign of James I to be a part of the law of the realm. An attempt was then made to restrict the application of the Law-Merchant to persons who were actually merchants. The courts, after considerable variance, held that "it applied to the same contracts between parties not merchants."
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History of Negotiable Instruments:

Negotiable instruments were known in the Middle Ages but by the fifth century their use in Europe had ceased. The Roman law did not deal with the subject. The reason for the failure of early European law to develop negotiable credit instruments was the entrenched idea that a chose-in- action was not assignable, having no physical form it was deemed incapable of delivery. The debtor/creditor relationship was considered too personal to permit one creditor to substitute another in his place.

In time a static rule of law ultimately yields to the pressure of events. Sales of goods were facilitated by the assignment of choses in action and in the eighth and ninth centuries some attempts to circumvent the rule of nonassignability of commercial instruments succeeded.

The immediate ancestor of the bill of exchange was one form of the medieval contract of cambium; a contract to transport money of one country and to exchange it for the money of another country. Italian merchants are given the credit for the origination of this instrument. As commerce developed, the need for exchanging money increased and this business fell into the hands of specialists who knew the money values of the various countries. They became exchangers of money. The customers of the exchangers were the merchants who owed money abroad or who had claims against foreign merchants. Exchangers formed connections such that each became the correspondent of other exchangers. The great Fairs of the Middle Ages were convenient places for the settlement of debts and here the exchangers met and settled accounts; the fairs thus became the original clearing houses. The modern bill of exchange is the descendant of these contracts by means of which the merchants of the 13th centuries paid and collected foreign debts through the agency of the exchanger.

Disputes with reference to such instruments were settled in the Fair Courts by juries composed of merchants. Hence, the law of commercial instruments, as well as some other branches of the law which grew out of business transactions, is spoken of as the "Law Merchant."

The practice of endorsement had been introduced by the close of the 17th century and the bill of exchange was substantially in its present form. The development of banking followed the development of the bill of exchange. The Bank of Barcelona was established in 1401, that of Genoa in 1407, of Venice in 1587, of Hamburg in 1619, of Stockholm in 1688, and the Bank of England in 1694.

Because of various obstacles in the substantive and procedural law, as enforced in the common law courts of England prior to 1600, the law of commercial paper developed outside the duly constituted law courts. The Fair Courts of England were the custodians of the Law Merchant from their beginning in the 12th century until their decadence near the close of the reign of Elizabeth. Overlapping this period and beginning in 1353 with the enactment of the Statute of Staples, 27 Edward III. Stat 2, the courts of the Staple took over much of the commercial law business of the time. The Staple courts exercised jurisdiction over the growing body of mercantile law for 200 years.

This tribunal had cognizance of all questions which should arise between merchants, native or foreign. It was composed of an officer called the mayor of the staple, re-elected yearly by the native and foreign merchants who attended the particular staple, two constables appointed for life, also chosen by the merchants, a German and an Italian merchant, and six mediators between buyers and sellers of whom two were English, two German, and one Lombard. The Law administered was the lex mercatoria and there was a provision that causes in which one party was a foreigner should be tried by a jury one-half of whom were foreigners. The most important legislative content of the staples were the Statute of Acton Burnel (11 Edward I) by which merchants were enabled to sell the chattels of their debtor and attach his person for debt, 5 Edw. 1, c. 3, and 27 Edw. III, c. 2, called the Statute of the Staple. One object of which was to remove the staple formerly held at Calais to certain towns in England, Wales and Ireland. With the growth of commerce, the staple became more and more neglected and at last fell together into disuse under its name.

Other aspects of the Staple are provided by some of the old laws cited below:

By the St. 27 Edw. III. 2, if any by color of his office, or otherwise, take anything of merchants against their agreement, he shall be arrested by the mayor and baliffs of the place, if out of the staple, or by the mayor and minister of the staple if within the staple; and

speedy process shall be against him from day to day according to the law of the staple, and not of the common law.

And therefore, he shall have advantage of the law merchant, tho it be not comformable to the common law. [13 Edw. IV, 9.6; 2 Rol. 114.]

And therefore, where a merchant stranger delivers his goods to a carrier to be carried to a port, which are by him feloniously embezzled, he may sue in Chancery for relief, when there shall be speedy dispatch, and need not proceed at the common law. [13 Edw. IV 9.6.]

Several excerpts from Comyn's Digest of the Laws of England (1800) have a remarkable content.

By the statutes 11 Edw. I de Acton Burnel, a merchant may cause his debtor to come before the mayor of the staple, &c., and make recognizance of his debt, which shall be entered on the roll, with the seal of the debtor and the king, in custody of the mayor, &c.
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It was further stated by Justice Story:

It would seem ... that Congress are bound to create some inferior courts, in which to vest all that jurisdiction which under the Constitution, is exclusively vested in the United States, and of which the Supreme Court cannot take original cognizance. They might establish one or more inferior courts; they might parcel out the jurisdiction amongst such courts, from time to time, at their own pleasure. But the whole judicial power of the United States should be, at all times, vested, either in an original or appellate form, in some courts created under its authority. [Martin v. Hunter, 1 Wheat. 304, 330-331 (1816)]

"Inferior courts" contemplated under Article III, Section 1, are "inferior" only in the technical sense that they are courts of special and limited authority erected on such principles and proceedings that must show their jurisdiction, their judgments being entirely disregarded for this purpose, and whose judgments are subject to revision by an appellate court. Their jurisdiction depends exclusively on the Constitution and the terms of the statutes passed in pursuance thereof, and must appear of record. [F]
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Legislative Courts:

It long has been settled that Article III does not express the full authority of Congress to create courts, and that other articles invest Congress with powers in exertion of which it may create inferior courts and clothe them with

functions deemed essential or helpful in carrying those powers into execution.

In the case of Ex parte Bakelite Corporation this issue was brought before the Supreme Court on a jurisdiction challenge to the Court of Customs Appeals on grounds:


	(1) That the Court of Customs Appeals is an inferior court created by Congress under section 1 of article 3 of the Constitution, and as such it can have no jurisdiction of any proceeding which is not a case or controversy within the meaning of section 2 of the same article; and

	(2) That the proceeding presented by the appeal from the Traffic Commission is not a case in controversy in the sense of that section, but is merely an advisory proceeding in aid of executive action.



Following are pertinent excerpts from the Supreme Court decision:

But there is a difference in the two classes of courts. THOSE ESTABLISHED UNDER THE SPECIFIC POWER GIVEN IN SECTION 2 OF ARTICLE 3 ARE CALLED CONSTITUTIONAL COURTS. THEY SHARE IN THE EXERCISE OF THE JUDICIAL POWER DEFINED IN THAT SECTION, CAN BE INVESTED WITH NO OTHER JURISDICTION, and have judges who hold office in good behavior, with no power in Congress to provide otherwise. On the other hand, those created by Congress in the exercise of other powers are called legislative courts. Their functions always are directed to the execution of one or more such powers; and are prescribed by Congress independently of section 2 of article 3; and their judges hold for such term as Congress prescribes, whether it be a fixed period of years or during good behavior....

The jurisdiction with which they are invested, is not a part of that judicial power which is defined in the 3rd article of the Constitution, but is conferred by Congress, in the execution of those general powers which that body possesses ...

Legislative courts also may be created as special tribunals to examine and determine various matters, arising between the government and others, which from their nature do not require judicial determination and yet are susceptible

of it. The mode of determining matters of this class is completely within congressional control. Congress may reserve to itself the power to decide, may delegate that power to executive officers, or may commit it to judicial tribunals

Conspicuous among such matters are claims against the United States. These may arise in many ways ... They all admit of legislative or executive determination, and yet from their nature are susceptible of determin— ation by courts; but no court can have cogni— zance of them except as Congress makes specific provision therefor. Nor do claimants have any right to sue on them unless Congress consents; and Congress may attach to its consent such conditions as it deems proper, even to requiring that the suits be brought in a legislative court specifically created to consider them. The Court of Claims is such a Court....

The nature of the proceedings in the Court of Claims and the power of Congress over them are illustrated in McElrath v. United States, 102 U.S. 426, 26 L. Ed. 189, where particular attention was given to the statutory provisions authorizing that court, when passing on claims against the government, to consider and determine any asserted setoffs or counterclaims, and directing that all issues of fact be tried by the court without a jury. The claimant in that case objected that these provisions were in conflict with the Seventh Amendment to the Constitution, which preserves the right of trial by jury in suits at common law where the value in controversy exceeds $20. The Court disposed of the objection by saving:

"There is nothing in these provisions which violates either the letter or spirit of the Seventh Amendment. Suits against the government in the Court of Claims, whether reference be had to the claimant's demand, or to the defence, or to any set-off, or counterclaim which the government may assert, are not controlled by the Seventh Amendment. They are not suits at common law within its true meaning...."

A duty to give decisions which are advisory only, and so without force as judicial judgments, may be laid on a legislative court, but not on a constitutional court established under article 3.

And in support of the argument it is said that in creating courts Congress has made it a practice to distinguish between those intended to be legislative by making no provision respecting the tenure of judges of the former and expressly fixing the tenure of judges of the latter. But the argument is fallacious. IT MISTAKENLY ASSUMES THAT WHETHER A COURT IS OF ONE CLASS OR THE OTHER DEPENDS ON THE INTENTION OF CONGRESS, WHEREAS THE TRUE TEST LIES IN THE POWER UNDER WHICH THE COURT WAS CREATED AND IN THE JURISDICTION CONFERRED...

As it is plain that the Court of Customs Appeals is a legislative and not a constitutional court, there is no need for now inquiring whether the proceeding under section 316 of the Tariff Act of 1922, now pending before it, is a case or controversy within the meaning of section 2 of article 3 of the Constitution, for this section applies only to constitutional courts. Even if the proceeding is not such a case or controversy, the Court of Customs Appeals, being a legislative court, may be invested with jurisdiction of it, as is done by section 316. [Ex parte Bakelite Corporation, 279 U.S. 438 (1929)]

Thus, we see that legislative courts are created by Congress in the exercise of powers outside Article III and invested with jurisdiction as specifically conferred by Congress; while Constitutional courts are created by Congress, pursuant to the power granted in Article III, and are invested with no other jurisdiction than the judicial power defined in Section 2 of Article III.

Many cases dealing with the character and distribution of judicial power and citing both section 1 and section 2 of Article 3 are noted under section 1 "Judicial power".


Article III Judicial Power And The Eleventh Amendment:

The Eleventh Amendment was proposed March 4, 1794; ratified February 7, 1795; and declared ratified January 8, 1798. The original version of Article III Section 2 of the Constitution read as follows:

The Judicial power shall extend to all cases in law and equity, arising under this Constitution, the Laws of the United States, and the treaties made, or which shall be made, under their authority; to all cases of admiralty and maritime jurisdiction; to controversies to which the United States shall be a party; to controversies between two or more States; between a State and citizens of another State; between citizens of different States; between citizens of the same States claiming lands under grants of different States, and between a State, or citizens thereof, and foreign States, citizens or subjects. [Article III, Section 2, Clause 1, United States Constitution]

As modified by the Eleventh Amendment this clause prescribes the limits of the Judicial power of the Courts. [United States v. Louisana, 123 U.S. 32, 35 (1887)]

Article III, Section 2, clause 1, was modified as

The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by citizens of another State, or by citizens or subjects of any Foreign State. [Eleventh Amendment, United States Constitution]

This modification, and its wording, is depicted in Figure III-7. The force and effect of this Amendment was subsequently decided in numerous case decisions by the United States Supreme Court: [G]

Purpose of Amendment.

It is a part of our history, that, at the adoption of the Constitution, all the States were greatly indebted; and the apprehension that these debts might be prosecuted in the Federal courts formed a very serious objection to that instrument. Suits were instituted; and the court maintained its jurisdiction. The alarm was general; and, to quiet the apprehensions that were so extensively entertained, this amendment was proposed in Congress, and adopted by the State legislatures. G.

The Eleventh Amendment was proposed, almost unanimously, at the first meeting of Congress after the decision in Chisholm v. Georgia, which held that a State was liable to be sued by a citizen of another State or of a foreign country. "This amendment, expressing the will of the ultimate sovereignty of the whole
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THE ELEVENTH AMENDMENT MODIFIED THIS JUDICIAL POWER AS FOLLOWS:

[image: ]

NOTES: (1) "Controversy" is a civil and not a criminal proceeding. It differs from "case," which includes all suits. Criminal as well as civil.

(2) "Suit" includes not only a civil action, but also a criminal prosecution, as indictment and information.

FIGURE III-7: JUDICIAL POWER AND THE ELEVENTH AMENDMENT

country, superior to all legislatures and all courts, actually reversed the decision of the Supreme Court." G.

The very object and purpose of the Eleventh Amendment were to prevent the indignity of subjecting a State to the coercive process of judicial tribunals at the instance of private parties. It was thought to be neither becoming nor convenient that the several States of the Union, invested with that large residium of sovereignty which had not been delegated to the United States, should be summoned as defendants to answer the complaints of private persons, whether citizens of other States or aliens, or that the course of their public policy and the administration of their public affairs should be subject to and controlled by the mandate of judicial tribunals without their consent, and in favor of individual interests. G.
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In Law or Equity:

While the amendment speaks only of suits in law and equity, that language is the natural result of the intention to overrule the Chisholm case, which was a suit at law; the amendment cannot with propriety be construed to leave open a suit against a State in the admiralty jurisdiction by individuals, whether its own citizens or not. G.

The recognized primary purpose of the amendment, viz, to over-rule the Chisholm case, cannot be regarded as restricting the scope of its express terms. It necessarily embraces demands for the enforcement of equitabel rights. G.
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What Cases Unaffected by the Amendment.

While the amendment took from the Supreme Court all jurisdiction, past, present, and future, of all controversies between States and individuals; it left its exercise over those between States as free as it had been before. It does not comprehend controversies between a State and a foreign State. Nor did the amendment, though limited in terms to suits by citizens of other or foreign States, operate to authorize suits against a State (without its consent) by its own citizens. Those who deal in bonds of a sovereign State are aware that they must rely altogether on the sense of justice and good faith of the State, and the courts of the

United States are expressly prohibited from exercising jurisdiction. G.

It remains the duty of the courts of the United States to decide all cases brought before them by citizens of one State against citizens of a different State, where a State is not necessarily a defendant. G

Suit Commenced or Prosecuted.

Prosecution of a writ of error to review a judgment of a State court claimed to be in violation of the Constitution or laws of the United States, does not "commence or prosecute a suit against the State. G.

Record Not Conclusive as to Parties in Interest,

It must be regarded as a settled doctrine of this court, established by its recent decisions, that THE QUESTION WHETHER A SUIT IS WITHIN THE PROHIBITION OF THE ELEVENIH AMENDMENT IS NOT ALWAYS DETERMINED BY REFERENCE TO THE NOMINAL PARTIES ON THE RECORD, BUT IS DETERMINED BY A CONSIDERATION OF THE NATURE OF THE CASE AS PRESENTED ON THE WHOLE RECORD. G.

A suit nominally against individuals, but restraining or otherwise affecting their action as State officers may be in substance a suit against the State which the Constitution forbids. [G1(10).

Suits Against State Officers Not Upheld.

A suit against the governor solely in his official capacity, to recover moneys in the State treasury, was considered a suit against the State. G.

Where it was sought affirmatively to compel the performance of a State's contract by mandamus against its officers requiring the application of funds in the State treasury, and the collection of a specific tax authorized by law for the retirement of State bonds, it was held to be a suit against the State, and an attempt to secure judicial interference with political activities. G.

Where the State was nominally a party on the record, but examination of the pleadings showed it was suing for the use and on behalf of certain of its citizens to compel an officer to pay out public money in his possession on the State's obligations, the suit was held within

the inhibition. G.

The Court will refuse to take jurisdiction of a suit to compel an officer to exercise the State's power of taxation, when it is clearly seen upon the record that the State is an indispensable party. G.

A suit filed by aliens against the auditor, attorney general, and other officials of Virginia to enjoin the prosecution of suits in the name for the use of the State, under a State act, against taxpayers who had tendered in payment of taxes tax-receivable coupons cut from bonds of the State, was a suit against the State and within the meaning of the Eleventh Amendment. [G1(15).

A suit against commissioners appointed under a State law to wind up the affairs of the State dispensary system, is also prohibited. G.

A suit by a depositor in an Oklahoma bank against members of the State Banking Board and the Bank Commissioner to compel payments from the Depositors' Guaranty fund, is likewise within the prohibition. G.

Suits Against State Officers Upheld.

Suits by individuals against defendants who claim to act as officers of a State and, under color of an unconstitutional statute, to recover for injury to property; or to recover money or property unlawfully taken from them in behalf of the State; or, for compensation for damages; or, in a proper case, for an injunction to prevent such wrong and injury; or, for a mandamus to enforce the performance of a plain legal duty, purely ministerial; are not, within the meaning of the amendment, suits against the State. G.

Generally suits to restrain action of State officials can, consistently with the constitutional prohibition, be prosecuted only when the action sought to be restrained is without the authority of State law or contravenes the statutes or Constitution of the United States. G.

Immunity from suit is a high attribute of sovereignty which cannot be availed of by public agents when sued for their own torts. The Eleventh Amendment was not intended to afford them freedom from liability in any case where, under color of their office, they have injured

one of the State's citizens. "The many claims of immunity from suit have therefore been uniformly denied, where the action was brought for injuries done or threatened by public officers. If they were indeed agents, acting for the State, they — though not exempt from suit—could successfully defend by exhibiting the valid power of attorney or lawful authority under which they acted. * * * But if it appeared that they proceeded under an unconstitutional statute their justification failed and their claim of immunity disappeared on the production of the void statute * * * In such cases the law of agency has no application—the wrongdoer is treated as a principal and individually liable for the damages inflicted and subject to injunction against the commission of acts causing irreparable injury." G.

The Eleventh Amendment, which denies to the citizen the right to resort to a Federal court to compel or restrain State action, does not preclude suit against a wrongdoer merely because he asserts that his acts are within an official authority which the State does not confer. G.

Waiver of Immunity.

The immunity from suit belonging to a State, which is respected and protected by the Constitution within the limits of the judicial power of the United States, is a personal privilege which it may waive at pleasure; so that in a suit, otherwise well brought, in which a State had sufficient interest to entitle it to become a party defendant, its appearance in a court of the United States would be a voluntary submission to its jurisdiction; while, of course, those courts are always open to it as a suitor in controversies between it and citizens of other States. Such waiver of immunity from suit, however, does not extend to a surrender of any essential attribute of sovereignty. G.

It is elementary that even if a State has consented to be sued in its own court by one of its creditors, a right would not exist in such creditor to sue the State in a court of the United States. G.


CHAPTER IV



THE LAW OF NATURE AND NATIONS



Part I: Introduction

I mean the study of the Law of nations ... is at all times the duty, and ought to be the pride of all, who aspire to be statesmen; and, as many of our lawyers become legislators, it seems to be the study to which, of all others, they should most seriously devote themselves.

Upon the general theory of the law of nations, much has been written by authors of great ability and celebrity. At the head of the list stands that most extraordinary man Grotius, whose treatise "DeJure Belliet Pacis," was the first great effort in modern times to reduce into any order the principals belonging to this branch of jurisprudence, by deducing them from the history and practice of nations, and the incidental opinions of philosophers, orators, and poets. His eulogy has been already pronounced in terms of high commendation, but so just and so true that it were vain to follow or add to his praise.

Puffendorf, in a dry, didactic manner, has drawn out, in the language of the times, the sagacity of Barbeyrac, in his luminous Commentaries, has cleared away many obscurities, and vindicated many positions. Wolfius, who is better known among us in his elegant abridger. Vattel, has more elaborately discussed the theory with the improved lights of modern days.

Yet, how few have mastered the elementary treatises on this subject, the labors of Albericus Gentilis, and Zouch, and Grotius, and Puffendorf, and Bynkershoek, and Wolfius, and Vattel? ... How few have aspired, even in vision, after the comprehensive researches into the law of nations, .... [From "Miscellaneous Writings of Joseph Story" - 1852]

The latter part of this quote from Justice Story's writings was a sad commentary on our legislators and those "who aspire to be statesmen" (Many of whom are lawyers). According to Story, within 76 years after the Declaration of Independence, few contemporaries had mastered even the elementary treatises on the subject. And yet, this was the

law, and its principles, upon which this country was founded. It was the authority for the Declaration of Independence, and its principles are embodied in that Declaration, the First Organic Law of the United States. The authors and signers of the Declaration were avid students of the teachers and writers of the Law of Nations:

Thus, may the first principles of sound politics be fixed in the minds of youth ... Grotius, Puffendorf, and some other writers of the same kind may be used.... [Benjamin Franklin - 1749]

I am much obliged by the kind present you have made us of your editions of Vattel. It came to us in good season, when the circumstances of a rising State make it necessary frequently to consult the law of nations. Accordingly, that copy which I kept (after depositing one in our own public library here, and sending the other to the College of Massachusetts Bay, as you directed) has been continually in the hands of the members of our Congress now sitting, who are much pleased with your notes and preface, and have entertained a high and just esteem for their author. [Benjamin Franklin "Letter to Dumas" Philadelphia, December 19, 1775.]

Thus, if we are to understand our First Organic Law, we must first have an understanding and mastery of the elementary treatises on the Law of Nations. Selected excerpts from various writers on the subject follows:

Part II: Samuel de Puffendorf "The Law of Nature and Nations," London -1729:

"The Law of Nature and Nations" was written by Puffendorf and translated into French by Barbeyrac. The English translation was made from the French by Basil Kennett for the 1729 edition:

Many Authors do farther rank under the Title of the Law Of Nations, several Customs mutually observ'd by tacit Consent, amongst most People pretending to Civility; ....

However, these Reasons not being general, cannot constitute any Law of an universal Obligation. Especially since as to any Restraints which depend on tacit Agreement, it seems rea-

sonable that either Party should have the Liberty of absolving themselves from them; BY MAKING EXPRESS DECLARATION THAT THEY WILL BE HOLDEN BY THEM NO LONGER, AND THAT THEY DO NOT EXPECT TO REQUIRE THE OBSERVANCE OF THEM FROM OTHERS ... Neither have those Men any good reason of Complaint, who censure this Doctrine as a Notion by which the Security, the Interest, and the Safety of Nations are robb'd of their surest Guards and Defence. For the Ensurance of these Advantages and Blessings doth not consist in the Practice of such mutual Favours, but in the Observance of the Law of Nature; a much more sacred Support; ....

As for those persons who rank under the Law of Nations, the particular Compacts of two or more States, Concluded by Leagues and Treaties of Peace, to us their Notion appears very incongruous. For although the Law of Nature, in that part of it concerning the keeping of the Faith, doth oblige us to stand to such Agreements; yet the Agreements themselves cannot be call'd Laws, in any Propriety of Speech or of Sense ....

Of all the Divisions of Natural Law, that seems to us most accurate and most convenient, which considers, in the first place, a Man's Behaviour towards himself, and then towards other Men. Those Precepts of the Law of Nature which bear a Regard to other Men, may be again divided into Absolute and Hypothetical, or Conditional. The former are such as oblige all Men in all States and Conditions, independent from any human Settlement or Institution. The latter presuppose some publick Forms and civil Methods of Living to have been already constituted and received in the World. Which distinction Grotius hath thus express'd in other Words; "The Law of Nature is concern'd, not only about such things as exist antecedent to human Will, but likewise about many things which follow upon some Acts of that Will."....

Wherefore Man, in his Endeavours to fulfull the Laws of Society, to which he is by his Creator directed and designed, hath good Reason to imploy his first Pains and Study on himself; since he will be able to discharge his Duty towards others with so much more Ease and Success, the more diligent he hath been in advancing his own Perfection. Whereas he who is unuseful to himself, and idle in his proper Con-

cerns, can give other Men but little Reason to expect Advantage from his Pains ....

Amongst the Opinions then which highly concerns all Men to settle and to embrace, the chief are those which relate to Almighty GOD, as the Great Creator and Governor of the Universe... That this Eternal Being exercises a Sovereignty not only over the whole World, or over Mankind in general, but over every Individual Human Person: Whose Knowledge nothing can escape: Who, by Virtue of his Imperial Right, hath enjoin'd Men such certain Duties by Natural Law, the Observance of which will meet with his Approbation, the Breach or the Neglect, with his Displeasure: And that he will for this Purpose require an exact Account from every Man, of his Proceedings, without Corruption and without Partiality ....

Nay, there are not wanting Persons, who from the Experience of Long Travels, pretend to affirm, that Christianity hath not been able to alter the common dispositions of some Nation Towards particular Vices; and that 'tis not easy to discover the Truth of that Holy Religion, from the Manners and Practices of those who profess it. Though I should imagine the Reason of that Unhappiness to be chiefly this, because the Christian Doctrine and Worship, being received by most Men, not upon their own Choice and Judgment, but from the Custom of the State in which they happen to be born, resides rather in their Mouth than in their Heart; ....

To Self-Preservation, which not only the tenderest Passion, but the exactest Reason recommends to Mankind, belongs Self-Defense, or the warding off such Evils or Mischiefs as tend to our Hurt, when offer'd by other Men ... For the Obligation to the Exercise of the Laws of Nature and the Offices of Peace, is mutual, and binds all Men alike; neither hath Nature given any Person such distinct Privilege, as that he may break these Laws at his Pleasure, towards others, and the others be still oblig'd to maintain the Peace towards him. But the Duty being mutual, the Peace ought to be mutually observ'd. And therefore when another, contrary to the Laws of Peace, attempts such things against me, as tend to my Destruction, it would be the highest Impudence in him to require me at the same time to hold his Person as Sacred and Inviolate:

that is, To forego my own Safety, for the sake of letting him practice his Malice with Impunity.

But Since in his Behaviour towards me he shows himself unsociable, and so renders himself unfit to receive from me the Duties of Peace, all my Care and Concern ought to be how to effect my own Deliverance from his hands; which if I cannot accomplish without his Hurt, he may impute the Mischief to his own Wickedness, which put me under his Necessity. For otherwise, all the Goods which we enjoy either by the Gift of Nature, or by the Procurement of our own Industry, would have been granted us in vain, if it were unlawful for us to oppose those in a forcible manner, who unjustly invade them. And honest Men would be expos'd a ready Prey to Villians, if they were never allow'd to make use of Violence in resisting their Attacks. So that upon the whole, to banish Self-defense though pursued by Force, would be so far from promoting the Peace, that it would contribute to the Ruin and Destruction of Mankind. Nor is it to be imagin'd that the Law of Nature, which was instituted for a Man's Security in the World, should favour so absurd a Peace, as must necessarily cause his present Destruction, and would in fine, produce any Thing sooner than a sociable Life ....
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The next office of Humanity mention'd by Grotius, is that we allow every Man the Privilege of procuring for himself, by Money, Work, exchange of Goods, or any other lawful Contract, such things as contribute to the convenience of Life; and that we do not abridge him of his Liberty, either by any Civil Ordinance, or by any unlawful Combination, or Monopoly. For that as Trade and Commerce highly promote the Interest of all Nations, by supplying the unkindness of the Soil, which is not every where alike Fertile, and by making those Fruits seem to be born in all places of the World, which are to be found in any one: So it cannot be less than In-

humanity to deny any "Son of the Earth" the use of those good Things, which our common Mother affords for our support; provided our peculiar Right and Propriety be not injured by such a

If upon some particular Reason we are unwilling to be obliged to a certain Person, in this Case it is lawful for us to refuse the Benefit he offers. But then great Care must be taken to do this without giving the least Suspicion of Contempt; since otherwise, to reject a voluntary Favour, carries in it a manifest Affront.

When Men have once engaged themselves by Pacts, their Nature obliges them as sociable Creatures, most religiously to observe and perform them. For were this Assurance wanting Mankind would lose a great part of that common Advantage, which continually arises from the mutual Intercourse of good Turns ....

Take away Covenants, and you disable Men from being useful and assistant to each other....

WE ARE THEREFORE TO ESTEEM IT A MOST SACRED COMMAND OF THE LAW OF NATURE, AND WHAT GUIDES AND GOVERNS, NOT ONLY THE WHOLE METHOD AND ORDER, BUT THE WHOLE GRACE AND ORNAMENT OF HUMAN LIFE, THAT EVERY MAN KEEP HIS FAITH, OR WHICH AMOUNTS TO THE SAME, THAT HE FULFILL HIS CONTRACTS, AND DISCHARGE HIS PROMISES ...

Prudence will advise us, that we rely not too on the bare Faith of others; but that we believe the Observations of all Compacts to be then best ascertain'd, when either they are grounded on the mutual Advantage of the Parties, or when 'tis in our Power to force those with whom we treat, to be just and honest. But where Perfidiousness is encouraged by Hopes of Profit, and not restrain'd by Fear of Punishment, there it were Madness to think, that bare Covenants should be able to warrant our Safety ....

To conclude: The last Dispute upon his Head commonly is, concerning the Excellency of particular Forms of Government, and which ought to be preferr'd to another: whether that under which the publik Welfare may with more Expedition, and more Certainty be procured, or that where the Sovereign Authority is less exposed to Corruption and Abuse. Now as to the Point of Comparison, thus much in the first place is evident, that no Frame of Civil Constitution can be so exactly model'd, and so well quarded by

Laws, but that either through the Negligence or the Wickedness of those who bear Rule, the same Government which was instituted for the Security of the Subjects, may turn to their Prejudice and Mischief. The Reason of which is, because Government was first establish'd as a Defence against those Evils, which Men are capable of bringing on each other. But at the same time, they who were to be invested with this Government were likewise Men, and consequently not free from those Vices which are the Spurs to mutual Injury. [Samuel de Puffendorf, "The Law Of Nature And Nations." London - 17291

John Locke had the following to say about the Law of Nature, and how it relates to societies, the individual and the Will of God:

The Obligations of the Law of Nature, cease not in Society, but only in many Cases are drawn closer, and have by human Laws known Penalties annexed to them, to enforce their Observation. Thus the Law of Nature stands as the Eternal Rule to all Men, Legislators as well as others. The Rules that they make for other Men's Actions, must, as well as their own, and other Men's Actions, be conformable to the Law of Nature, i.e., to the Will of God ....

The Natural Liberty of Man 